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Abstract
Recent judgments of the Special Court for Sierra Leone comprise the most significant
judicial consideration of collective punishment by an international court since the
trials conducted after the SecondWorldWar. The Special Court’s conviction of several
individuals for the war crime of collective punishment are the first of their kind,
although at times the judgments involved strained judicial reasoning on the mean-
ing, scope and rationale of the war crime of collective punishment. In considering
the status of collective punishment as an international crime, the author draws on
the Special Court’s jurisprudence and explores the customary and conventional law
basis of the war crime of collective punishment and the challenge of defining the ele-
ments of such a crime. The omission of the war crime of collective punishment from
the Rome Statute of the International Criminal Court questions the place of the
offence in contemporary international criminal law, particularly in light of the pos-
sibility that underlying acts might be adequately addressed by other established
war crimes.

1. Introduction
During a time of armed conflict, members of armed forces and rebel groups fre-
quently resort to acts of collective punishment and impose harsh punitive
measures on groups of persons without due regard to where responsibility for
the act provoking the punishment actually lies. The use of collective punish-
ments, alongside hostage-taking and belligerent reprisals, has for many years
been resorted to as a means of repression or intimidation, often under the
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guise of law enforcement.1 Faced with resistance from among a population and
unable to locate insurgents responsible for hostile acts, invading armies and
occupying powers have used collective punishments in the hope of curbing
attacks and ensuring obedience, although the stated aim of deterrence has at
times served as a mere cloak for oppression and subjugation. International
law has responded to this wartime practice by progressively restricting and
outlawing the practice of collective punishment. The prohibition of collective
punishment under contemporary international humanitarian law has not
fully assuaged the temptation of armies or rebel groups to punish collectively,
and the civil war in Sierra Leone from 1991 to 2001 is a case in point.
According to the Sierra Leone Truth and Reconciliation Commission, all
armed groups involved in the civil war ‘pursued a strategy of detaining
women and girls whom they believed to be relatives and supporters of the
opposing forces with the intention of violating them and punishing them for
the perceived association with enemy forces’.2

The endurance of the practice of collective punishment and the proliferation
of international criminal tribunals with jurisdiction over violations of interna-
tional humanitarian law has led to recent judicial consideration of the war
crime of collective punishment. The trials before the Special Court for Sierra
Leone (SCSL) have seen individuals prosecuted for the war crime of collective
punishment for the very first time, and comprise the only significant judicial
consideration of the matter in a criminal context since the trials conducted
by the Allies in the aftermath of the Second World War.3 These prosecutions
give rise to a number of fundamental and in some ways unresolved issues
regarding the war crime of collective punishment. Through the lens of the
Special Court’s jurisprudence, this article considers the treaty and customary
international law basis of the war crime of collective punishment and the chal-
lenge of defining the war crime of collective punishment and its elements.

1 See e.g. J. Garner, ‘Community Fines and Collective Responsibility’, 11 American Journal of
International Law (AJIL) (1917) 511; D. Simon, ‘The Demolition of Homes in the Israeli Occupied
Territories’, 19 Yale Journal of International Law (1994) 1; F. Kalshoven, Belligerent Reprisals
(Leyden: A.W. Sijthoff, 1971); H. Wayne Elliott, ‘Hostages or Prisoners of War: War Crimes at
Dinner’, 149 Military Law Review (1994) 241; S. Darcy, Collective Responsibility and
Accountability under International Law (Ardsley, NY: Transnational Publishers, 2007), at 7^185.

2 Report of the Sierra LeoneTruth and Reconciliation Commission,Vol. 2 (2004), Chapter 2: Findings,
at 72.

3 Although several trials of the time considered the prohibition of collective punishment, no con-
victions were handed down for a war crime of collective punishment. The principal cases are
In re Kappler, Italy, Military Tribunal of Rome, 20 July 1948, Case No. 151, 15 Annual Digest and
Reports of Public International Law Cases (1948) 471; In re Rauter, Holland, Special Criminal
Court, 4 May 1948, Special Court of Cassation, 12 January 1949, Case No. 193, 16 Annual Digest
and Reports of Public International Law Cases (1949) 526; United States of America v.Wilhelm List
et al., Judgment, 19 February 1948, Case No. 7, XI Trials of War Criminals before the Nuremberg
Military Tribunals under Control Council Law No. 10 (1950) 757. The Supreme Court of Israel
has addressed the issue of collective punishment, but not in the context of criminal proceed-
ings; see S. Darcy, ‘Punitive House Demolitions, the Prohibition of Collective Punishment and
the Supreme Court of Israel’, 21 Penn State International Law Review (2003) 477.

30 JICJ 8 (2010), 29^51
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The omission of the war crime of collective punishment from the Rome Statute
of the International Criminal Court (ICC) is addressed in the final section of
the article, where consideration is given to the premise that underlying acts
imposed as collective punishment might already be capable of being addressed
by other well-established war crimes. Before turning to the jurisprudence of
the Special Court, the following section sets out the evolution of the prohibi-
tion of collective punishment under the laws of armed conflict.

2. The Prohibition of Collective Punishment under
Treaties of International Humanitarian Law

The principles underlying the contemporary prohibition of collective punish-
ment are drawn not only from progressive humanitarian limitations on the
conduct of warfare but also from basic concepts of individual responsibility
to be found in human rights and criminal law.4 The fundamental principle of
individual responsibility, that, in the words of Hugo Grotius, ‘no one who is
innocent of wrong may be punished for the wrong done by another’,5 was not
easily translated to the battlefield; from ancient times to the present, armed
forces have punished persons for acts for which they bore no responsibility.6 It
was written in the late-19th century that the ‘great principles of invader’s law’
provide that ‘1. For every offence punish some one; the guilty, if possible, but
some one; 2. Better a hundred innocent should suffer than one guilty man
escape’.7 Legislative endeavours of the time permitted the imposition of puni-
tive fines or contributions on members of the population of occupied territory.8

The Hague Regulations of 1899 marked a departure from the prevailing view
of that time regarding the utility of collective punishment, with Article 50

4 For example, Art. 7 of the African Charter on Human and Peoples’ Rights states that
‘[p]unishment is personal and can be imposed only on the offender’, African Charter on
Human and Peoples’ Rights (1981), entered into force 21 October 1986, OAU Doc. CAB/LEG/67/3
Rev. 5. The American Convention on Human Rights sets out in Art. 5(3) that ‘[p]unishment
shall not be extended to any person other than the criminal’, American Convention on
Human Rights (Pact of San Jose¤ ), (1969), entered into force 18 July 1978, 1144 UNTS 123.

5 H. Grotius, De Jure Belli ac Pacis Libri Tres (Amsterdam: Johan Blaeu, 1646), Book II, Chapters
XXI, IX and XII, translated by F.W. Kelsey, Vol. II (Washington, DC: Carnegie Endowment for
International Peace, Division of International Law, 1925), at 537, 539.

6 See e.g. Republic, BookV, 471b, in E. Hamilton and H. Cairns (eds),The Collected Dialogues of Plato
(Princeton, NJ: Princeton University Press, 1989), at 710.

7 H. Sutherland Edwards,The Germans in France: Notes on the Method and Conduct of the Invasion;
the Relations between Invaders and Invaded; and the Modern Usages of War (London: E. Stanford,
1874), at 285^286.

8 See e.g. Project of an International Declaration concerning the Laws and Customs of War, 1874,
Art. 41, in ‘Correspondence Respecting the Proposed Conference at Brussels on the Rules of
MilitaryWarfare’, United Kingdom Parliamentary Papers, Miscellaneous No. 1 (1875) [c.-1128], at
320^324; Oxford Manual on the Laws of War on Land, adopted by the British Institute of
International Law, 1880, Art. 58, reprinted in D. Schindler and J. Toman (eds), The Laws of
Armed Conflict: A Collection (Dordrecht: Martinus Nijhoff, 1988), at 35.
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providing that ‘[n]o general penalty, pecuniary or otherwise, can be inflicted
upon the population on account of the acts of individuals for which they
cannot be regarded as jointly and severally responsible’. The travaux pre¤ para-
toires of the instrument provide guidance as to the meaning of the provision:

::: this means of restraint which strikes the mass of the population ought only to be applied
as a consequence of reprehensible or hostile acts committed by it as a whole or at least per-
mitted by it to be committed. Consequently, acts that are strictly those of individuals could
never give rise to collective punishment by the collection of extraordinary contributions,
and it is necessary that in order to inflict a penalty on the whole community there must
exist as a basis therefore at the very least a passive responsibility therefore on the part of the
community.9

It is unlikely that the slightly ambiguous nature of the provision contributed to
the widespread and excessive employment of collective penalties against civil-
ians during the First and SecondWorldWars, given that the equivocal prohibi-
tion of collective punishment in the 1929 Prisoner of War Convention was
equally flouted.10

The recognized shortcomings of international law for the regulation of
armed conflict was addressed by the 1949 Geneva Conventions and collective
punishment was comprehensively prohibited with regard to two of the princi-
pal categories of protected persons: prisoners of war and civilians in occupied
territory. The Third Geneva Convention supplements its general rule against
‘[c]ollective punishment for individual acts’ with a specific provision on disci-
plinary measures affecting food,11 both adopted because of the frequent temp-
tation of camp commanders to punish collectively, rather than seeking
endeavour to discover the actual guilty parties.12 The Fourth Geneva
Convention’s provision marked an improvement on its Hague predecessor, pro-
viding that ‘[n]o protected person may be punished for an offence he or she
has not personally committed. Collective penalties and likewise all measures
of intimidation or of terrorism are prohibited’.13 The inclusion of this rule had
been urged by states and the International Committee of the Red Cross (ICRC)

9 The Proceedings of the Hague Peace Conferences, Translation of the Official Texts: The Conference of
1899, Prepared in the Division of International Law of the Carnegie Endowment for
International Peace under the supervision of James Brown Scott (NewYork: Oxford University
Press, 1920); Report to the Conference, by Edouard Rolin, Annex 1 to the Minutes of the Fifth
Meeting, 5 July 1899, at 65 [original emphasis].

10 Arts 11 and 46, Convention Relative to the Treatment of Prisoners of War, 1929, reprinted in
Schindler and Toman, supra note 8, at 35.With regard to conduct during the two World Wars,
see e.g. J. Horne and A. Kramer, German Atrocities, 1914: A History of Denial (New Haven/
London: Yale University Press, 2001), at 39; R. Lemkin, Axis Rule in Occupied Europe
(Washington, DC: Carnegie Endowment for International Peace, Division of International Law,
1944), at 105, 233, 282.

11 Arts 77(3) and 26(6), Geneva Convention III Relative to theTreatment of Prisoners of War,1949,
75 UNTS 135.

12 J. Pictet (ed.), Commentary; III Geneva Convention, Relative to the Treatment of Prisoners of War
(Geneva: International Committee of the Red Cross, 1960), at 432.

13 Art. 33(1), Geneva Convention IV Relative to the Protection of Civilian Persons in Time of War,
1949, 75 UNTS 287.

32 JICJ 8 (2010), 29^51
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throughout the preparatory work of the 1949 Conventions14 and in affirming
its significance, the ICRC Commentary emphasized that the prohibition was
not limited to sentences of punishment handed down by a court, but applied
to ‘penalties of any kind inflicted on persons or entire groups of persons’.15

Despite the significant developments in the 1949 Geneva Conventions, cer-
tain groups of persons remained outside the scope of the Conventions and the
treaties had little to say about conflicts not of an international character,
apart from the minimum standards established in common Article 3, which
did not explicitly address collective punishment. This gap was underlined by
British colonial practice in Cyprus pursuant to the Emergency Powers
(Collective Punishment) Regulations, 1955, defended on that basis that even if
it were conceded that a civil war was taking place there, ‘only Article 3 of the
Fourth Geneva Convention would apply, and not Article 33’.16 The 1977
Additional Protocols to the Geneva Conventions attempted to remedy these
deficits and both instruments set out that ‘no one shall be convicted of an
offence except on the basis of individual penal responsibility’.17 Collective
punishments and threats to commit them are prohibited ‘at any time and in
any place whatsoever’,18 with the rule now extended to both international
and non-international armed conflicts. The 1977 Additional Protocols brought
the rules on collective punishment into line with modern criminal law
standards, by shifting the emphasis from punishment for acts committed to
punishment on the basis of personal responsibility.
The hesitant beginnings of the humanitarian law prohibition of collective

punishment in the Hague Regulations has evolved into a central tenet of the
laws of armed conflict, present in each of the regime’s major instruments and
now crystallized into a rule of customary international law.19 The SCSL is the
first international criminal tribunal to have to grapple with the application of

14 Comite¤ International de la Croix-Rouge, Confe¤ rence Pre¤ liminarie des Socie¤ te¤ s Nationales de la
Croix-Rouge pour l’E¤ tude des Conventions et de Divers Proble' mes Ayant Trait a' la Croix-Rouge,
Gene' ve, 26 Juillet ^ 3 aou“ t 1946: Proce' s-Verbaux,Volume VII (Se¤ ance ple¤ nie' re du samedi 3 aou“ t
1946), at 32 (‘::: toute peine collective exercise¤ es contre la population civile a' la suite d’actes imputes
a' des nationaux de l’Etat occupe¤ , doivent e“ tre formellement interdites’). See also, Summary Record
of the Twelfth Meeting, Committee III, Final Record of the Diplomatic Conference of Geneva of
1949,Vol. II, Section A, at 648^649.

15 J. Pictet (ed.), Commentary; IV Geneva Convention, Relative to the Protection of Civilian Person in
Times ofWar (Geneva: International Committee of the Red Cross, 1958), at 225.

16 Parliamentary Debates, 573 H.C. DEB. 5s. (Session 1956^1957), at 1611.
17 Art. 75(4)(b), Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to

the Protection of Victims of International Armed Conflicts (Protocol I), 1977, 1125 UNTS 3 and
Art. 6(2)(b), Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol II), 1977, 1125 UNTS
609.

18 Art. 75(2)(d)^(e) Additional Protocol I and Art. 4(2)(b), (h) Additional Protocol II. Additional
Protocol I stipulates that such are forbidden ‘whether committed by civilian or by military
agents’.

19 See e.g. J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,
Volume I: Rules (Cambridge: Cambridge University Press, 2005), at 374^375.
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the rules adopted since the Second World War prohibiting collective
punishment.

3. Customary and Conventional Basis of the War Crime
of Collective Punishment

The SCSL is only the second international tribunal to have jurisdiction over
collective punishment as a war crime expressly set out in its Statute.20 The
Statute of the International Criminal Tribunal for Rwanda (ICTR) enumerates
collective punishment as a war crime, specifically a ‘violation of Article 3
common to the Geneva Conventions and of Additional Protocol II’, over which
theTribunal has jurisdiction.21 The Statute of the Special Court follows this for-
mula, setting out that ‘collective punishments’ are a crime which the Special
Court shall have the power to prosecute. Although Sierra Leone had ratified
all the relevant humanitarian law treaties prior to the start of the civil war,
the Secretary-General of the United Nations commented upon the establish-
ment of the Court that ‘[i]n recognition of the principle of legality, in particular
nullem crimen sine lege, and the prohibition of retroactive criminal legislation,
the international crimes enumerated, are crimes considered to have the
character of customary international law at the time of the commission of the
crime’.22

In the case of collective punishment, this assertion requires some interroga-
tion because despite the various conventional prohibitions of collective punish-
ment under international humanitarian law, many of which have crystallized
into customary law, none of the treaties actually stipulate that violation of the
provisions on collective punishment amounts to a crime under international
law. This exercise requires attention to be paid to the novel approach taken by
the International Criminal Tribunal for the former Yugoslavia (ICTY) to the
designation of prohibited conduct as war crimes.
The first consideration by the SCSL of the legal basis of the war crime of col-

lective punishment was a brief discussion in a 2005 Rule 98 Decision. Trial
Chamber I noted that Article 3 of the SCSL Statute ‘is a verbatim reproduction
of Article 4 of Additional Protocol II to the Geneva Conventions’ and that the
crime of collective punishments in Article 3(b) ‘derives its origins from similar

20 Art. 3(b), Statute of the Special Court for Sierra Leone, having been established by an
Agreement between the United Nations and the Government of Sierra Leone pursuant to
Security Council Resolution 1315 (2000) of 14 August 2000.

21 Art. 4(b), Statute of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda, UN Doc. S/Res/955 (1994).

22 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN
Doc. S/2000/915, 14 October 2000, x12.

34 JICJ 8 (2010), 29^51
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provisions in the Geneva Conventions and Additional Protocols’.23 In a discus-
sion of the applicable law in the Armed Forces Revolutionary Council (AFRC)
trial judgment, the Trial Chamber referred to the charge of collective punish-
ment in Count 2 as amounting to a violation of ‘Common Article 3 and of
Additional Protocol II’, although acknowledging in the next paragraph that
Article 3(b) of the Statute is based on the prohibition of collective punishments
in the Protocol.24 The Chamber referenced the existence of the prohibition in
various treaties of international humanitarian law and in ‘domestic military
legislations’, citing the army manuals of the United Kingdom, Argentina and
Belgium.25 With regard to the criminalization of breaches of the prohibition,
the Trial Chamber held that at the time of the alleged offences, ‘customary
international law imposed individual criminal liability for the crime of collec-
tive punishments, as a violation of Common Article 3 and of Additional
Protocol II’.26 The principal evidence cited in support of this claim was the
statement of the Secretary-General that violations of common Articles 3 and
4 of Additional Protocol II ‘have been recognised as customarily entailing the
individual criminal responsibility of the accused’.27 An earlier footnote in the
judgment referred to a 1975 United Nations General Assembly Declaration
which urged that collective punishment, alongside other forms of repression,
‘shall be considered criminal’,28 and the International Law Commission’s 1991
Draft Code of Crimes Against the Peace and Security of Mankind, in which
the Commission viewed collective punishment as ‘an exceptionally serious
war crime’.29

Given that the Statute of the Special Court was created after the particular
acts of the Sierra Leone civil war were committed, it is to be queried whether
the evidence presented by the Trial Chamber, and the inclusion of the crime
of collective punishment in the ICTR Statute in 1994 (which was not men-
tioned by the Special Court), was sufficient to bring the offence within the
realm of customary international law and to avoid the charge of retroactive

23 Decision on Motion for Judgment of Acquittal pursuant to Article 98, Norman, Fofana and
Kondewa (SCSL-04-14-T), Trial Chamber 1, 21 October 2005, x 116 (hereinafter, CDF Rule 98
Decision).

24 Judgment, Brima, Kamara and Kanu (SCSL-2004-16-PT), Trial Chamber II, 20 June 2007, xx
672^673 (hereinafter, AFRC Trial Judgment).

25 Ibid., x673, fn 1320.
26 Ibid., x675.
27 Ibid., xx673^674, referencing Report of the United Nations Secretary-General on the establishment

of a Special Court for Sierra Leone, UN Doc. S/2000/914, 4 October 2000, x14.
28 Ibid., fn 1319, Declaration on the Protection of Women and Children in Emergency and Armed

Conflict, proclaimed by General Assembly Resolution 3318 (XXIX), 14 December 1974:

All forms of repression and cruel and inhuman treatment of women and children,
including imprisonment, torture, shooting, mass arrests, collective punishment,
destruction of dwellings and forcible eviction, committed by belligerents in the course
of military operations or in occupied territories shall be considered criminal.

29 Ibid., fn 1319.
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legislation. In the cursory treatment of the issue in the trial judgments of the
Civil Defence Forces (CDF) and Revolutionary United Front (RUF) cases, the
Court agreed with the earlier judgment that the offence of collective
punishment gave rise to individual criminal responsibility under customary
international law.30 In addition to the sources cited in the AFRC trial, these
Chambers both cited the ICTY Martic¤ trial judgment, wherein a Trial
Chamber had used the prohibition of collective punishment to argue that
belligerent reprisals were contrary to customary international law,31 some-
thing which has little to do with a crime of collective punishment. The CDF
trial judgment also referred to several post-Second World War cases which
discussed collective punishment, although none involved trials or convictions
for a war crime of collective punishment, as well as domestic rules on individ-
ual responsibility which would underpin such an offence.32

The sources relied upon by the SCSL provide convincing evidence that the
prohibition of collective punishment is well-established in customary and con-
ventional international humanitarian law, but are not persuasive as to the
existence of a war crime of collective punishment giving rise to individual
responsibility under customary international law at the time the acts were
committed. The presence of this offence in the Special Court’s Statute, which
is binding on the Court, and its inclusion in the ICTR Statute, should have
informed a more systematic analysis of the legislative and customary devel-
opment of the norm prohibiting collective punishment and its arguable trans-
formation into a war crime. In its cursory treatment of the matter, the Special
Court did not adequately distinguish between the development of the norm in
the context of international and non-international armed conflicts; it failed to
consider the extent of ratification of Additional Protocol II and did not men-
tion, let alone discuss, the possible effect of the inclusion of such a crime in
the ICTR Statute or its omission from the Rome Statute of the ICC. It seemed
to accept at face value the contention of the Secretary-General that all
breaches of common Article 3 and Additional Protocol II amount to interna-
tional crimes and, in doing so, seems to have been guided by an early edict of
the ICTY that:

The individual criminal responsibility of the violator need not be explicitly stated in a con-
vention for its provisions to entail individual criminal liability. This is evident from the use
of the Fourth Hague Convention and the 1929 Geneva Prisoners of War Convention as the
basis for prosecutions and convictions at Nuremberg, despite the fact that neither conven-
tion contain any reference to penal prosecution or individual liability for breaches.33

30 Judgment, Fofana and Kondewa (SCSL-04-14-T), Trial Chamber I, 2 August 2007, x 178 (herein-
after, CDF Trial Judgment); Judgment, Sesay, Kallon and Gbao (SCSL-04-15-T), Trial Chamber I,
2 March 2009, x125 (hereinafter, RUF Trial Judgment).

31 Ibid.
32 CDF Trial Judgment, x178, fn 222.
33 Decision on the Defence Motion on Jurisdiction, Tadic¤ (IT-94-1-T), Trial Chamber II, 10 August

1995, x70.

36 JICJ 8 (2010), 29^51
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The Special Court could have had resort to the formula espoused by
the ICTY Appeals Chamber in the Tadic¤ (Interlocutory Appeal) decision for
deducing the existence of a war crime, a method that is not without its detrac-
tors,34 but which at least allows for a more considered analysis of when
humanitarian law violations not enumerated as grave breaches of the Geneva
Conventions or Additional Protocol I qualify as war crimes. The ICTY Appeals
Chamber proposed that:

(i) the violation must constitute an infringement of a rule of international humanitarian
law;

(ii) the rule must be customary in nature or, if it belongs to treaty law, the required condi-
tions must be met ::: ;

(iii) the violation must be ‘serious’, that is to say, it must constitute a breach of a rule
protecting important values, and the breach must involve grave consequences for the
victim ::: ; and

(iv) the violation of the rule must entail, under customary or conventional law, the individ-
ual criminal responsibility of the person breaching the rule.35

It is readily apparent from the discussion in Section 2 above that acts of collec-
tive punishment carried out during times of armed conflict are a breach of
conventional and customary rules of international humanitarian law. Less
straightforward is the question of the ‘serious’ nature of such acts, given the
variety of forms which collective punishment may take, and whether individ-
ual criminal responsibility arises for such under international law.
During the drafting of the Fourth Geneva Convention, it had been suggested

by delegates at the Diplomatic Conference that collective penalties should be
included in the list of grave breaches.36 The proposal was rejected on the
grounds that ‘such a punishment could not be regarded as being the result of
a fair trial’ and, moreover, that offences ‘of varying degrees of gravity’ should
not be included as grave breaches.37 The view was that ‘less serious’acts of col-
lective punishment could not be regarded as a grave breach. Similar gradations
of seriousness are identified by Lauri Hannikainen in his assessment of the
possible jus cogens status of the conventional rules against collective
punishment. He argues that only severe collective punishments,‘such as collec-
tive death sentences and various other harsh collective punishments’,
can be said to be prohibited in peremptory terms, given that milder punish-
ments may not be of urgent concern to the international community of

34 A. Zahar and G. Sluiter, International Criminal Law (Oxford: Oxford University Press, 2008), at
110^112. See, however, A. Cassese, International Criminal Law (Oxford: Oxford University
Press, 2003), at 50^53.

35 Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Tadic¤ (IT-9-1-AR72),
Appeals Chamber, 2 October 1995, x 94 (hereinafter,Tadic¤ InterlocutoryAppeal Decision).

36 Fourth Report drawn up by the Special Committee of the Joint Committee, 12 July 1949 (Report
on Penal Sanctions in case of violation of the Conventions), Final Record of the Diplomatic
Conference of Geneva of 1949,Vol. II, Section B, at 118.

37 Ibid.

Prosecuting theWar Crime of Collective Punishment 37

D
ow

nloaded from
 https://academ

ic.oup.com
/jicj/article/8/1/29/821405 by guest on 23 M

ay 2023



states.38 This does not detract from the customary status of collective punish-
ment rules and nor does the omission of collective punishment from the grave
breaches provisions of the Geneva Conventions preclude the existence of a
war crime of collective punishment. Both demonstrate that acts of collective
punishment can vary in gravity, although that being said, it is difficult to
argue that the rule that individuals may only be punished for acts for which
they are personally responsible is not ‘a rule protecting important values’. As
regards ‘grave consequences for the victim’ of collective punishment, wartime
practice has demonstrated that this has often been the case, notably where
property has been destroyed, relatives killed or mistreated, food and water sup-
plies withheld or harsh fines imposed.39 A case by case approach to the ques-
tion of seriousness may be warranted; in the context of violations of the laws
and customs of war, the ICTY has held that the requisite level of seriousness
was not met where a combatant has stolen a loaf of bread in an occupied vil-
lage40 or where the personal property of detainees had been appropriated.41

The lynchpin of the ICTY’s war crimes formula is the requirement that indi-
vidual criminal responsibility exists in conventional or customary law for per-
sons responsible for the breach. Although treaties of international
humanitarian law and the Rome Statute do not provide for such in the case of
collective punishment, several other sources can be referred to. The 1919
Commission on the Responsibility of the Authors of the War and on
Enforcement of Penalties, for example, included collective penalties among
the list of violations of the laws and customs of war for which it recommended
prosecutions.42 Although none of the post-Second World War trials saw any
individual prosecuted for collective punishment, several of the judicial bodies
described breaches of Article 50 of the 1907 Hague Regulations as criminal.
The Nuremberg Tribunal referenced Article 50, when stating that the war
crimes in Article 6 of the Charter ‘were already recognised as war crimes
under international law’.43 Even though the non-exhaustive list of war crimes
in Article 6 did not explicitly list collective punishment, the Tribunal held
‘[t]hat violations of these provisions constituted crimes for which the guilty
individuals were punishable is too well settled to admit of argument’.44

38 L. Hannikainen, Peremptory Norms (Jus Cogens) in International Law; Historical Development,
Criteria, Present Status (Helsinki: Finnish Lawyers’ Publishing Company, 1988), at 489^498.

39 For relevant examples, see Darcy, supra note 1, at 7^185.
40 Tadic¤ InterlocutoryAppeal Decision, x94.
41 Judgment, Delalic¤ et al. (IT-96-21-T),Trial Chamber II, 16 November 1998, x1154.
42 Violations of the Laws and Customs of War: Reports of the Majority and Dissenting Reports of

American and Japanese Members of the Commission of Responsibilities, Conference of Paris, 1919,
at 16^19, 44.

43 International Military Tribunal (Nuremberg), Judgment and Sentences, 1 October 1946, reprinted
in 41AJIL (1947) 172, at 248.

44 Ibid. See also, United States of America v.Wilhelm List et al., Judgment, 19 February 1948, Case
No. 7, XI Trials of War Criminals before the Nuernberg Military Tribunals under Control Council
Law No.10 (1950) 757, at 1239.
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The United Nations affirmed the principles of international law in the
Nuremberg Charter and Judgment in 1946.45 To the extent that these develop-
ments suggest the existence in customary law of individual criminal responsi-
bility for breaches of Article 50 of the Hague Regulations, it needs to be borne
in mind that this rule applies only to occupied territory and is less comprehen-
sive than subsequent legislative developments.
More recently, the International Law Commission described collective pun-

ishment in 1991 as an ‘exceptionally serious’ war crime46 and contended in
1996 that it is a crime applicable also to situations of non-international armed
conflict.47 This latter approach was undoubtedly influenced by the inclusion
of the crime in the ICTR Statute in 1994, an instrument that carries with
it the imprimatur of the Security Council. The Special Court’s Statute also has
the endorsement of the United Nations, no doubt strengthening the argument
that collective punishment gives rise to individual criminal responsibility as a
war crime in international law at least since the Special Court’s creation. To
say with certainty that this was the case prior to 1994, during the first few
years of the civil war in Sierra Leone, would be a difficult task, particularly
given that only a few domestic penal codes had actually included collective
punishment as a war crime in internal armed conflicts at that time.48 The
Special Court’s temporal jurisdiction runs from 30 November 1996 and thus
the question of the war crime’s status prior to then was not a concern for the
Court. But even then, the Special Court chose to simply affirm the offence of
collective punishment as set out its Statute and to embellish its jurisprudence
with the briefest of looks at the underpinnings of the crime of collective pun-
ishment. A more detailed assessment was warranted in the context of these
criminal trials, as a more informed understanding of the rationale for the
prohibition, and the uncertainties of its criminalization, would have meant
that the Court would have been better equipped for the task of defining the
elements of the offence.

45 ‘Affirmation of the Principles of International Law recognised by the Charter of the Nu« rnberg
Tribunal’, GA Res. 95(I), Fifty-fifth plenary meeting, 11 December 1946.

46 See Art. 22, x 2(a) of the Draft Code of Crimes against the Peace and Security of Mankind,
Report of the Commission to the General Assembly on the work of its forty-third session (1991), Vol.
II, Part 2, Yearbook of the International Law Commission, UN Doc. A/CN.4/SER.A/1991/Add.1
(Part 2), at 104^105; Report of the Commission on the work of its forty-eighth session (1996), Vol.
II, Part 2, Yearbook of the International Law Commission, UN Doc. A/CN.4/SER.A/1996/Add.1
(Part 2), at 53^54, Art. 20, x (f)(ii).

47 Report of the Commission on the work of its forty-eighth session (1996),Vol. II, Part 2,Yearbook of the
International Law Commission, UN Doc. A/CN.4/SER.A/1996/Add.1 (Part 2), at 53^54, Art. 20, x
(f)(ii).

48 See J.M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,Volume II:
Practice (Cambridge: Cambridge University Press, 2005), at 2507^2508.
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4. Defining the Elements of the War Crime of Collective
Punishment

The jurisprudence of the SCSL on the issue of collective punishment brings
to the fore one of the difficult challenges that has faced international criminal
law, that of transforming existing prohibitions under international humanitar-
ian or human rights law into offences punishable as international crimes.49

The broad scope of humanitarian law protections, some of which come with
built-in caveats such as military necessity or proportionality, would very often
fall short of the requirement of strict construction of penal provisions and,
accordingly, definitions of war crimes will need to be more detailed and precise
than their corresponding prohibitions in humanitarian law treaties.50 It is
noteworthy that in terms of elaborate codification, the Rome Statute of the
ICC and its Elements of Crimes stand in stark contrast to the statutes of the
predecessor ad hoc international criminal tribunals.
With regard to the offence of collective punishments, neither the Statute of

the Special Court nor the ICTR Statute define the elements of this crime,
which may have contributed to some imprecision in the language, scope and
meaning of the crime of collective punishments in both the indictments
and the judgments of the Special Court. The indictment of AFRC members
alleged that this group, along with the RUF, had committed various crimes ‘to
punish the civilian population for allegedly supporting the elected government
of President Ahmed Tejan Kabbah and factions aligned with that government,
or for failing to provide sufficient support to the AFRC/RUF’.51 The CDF indict-
ment alleged that the crimes were committed ‘to punish the civilian population
for their support to, or failure to actively resist, the combined RUF/AFRC
forces’,52 while with regard to the RUF, it was alleged that armed attacks ‘were
used to punish the civilian population for failing to provide sufficient support
to the AFRC/RUF, or for allegedly providing support to the Kabbah government
or to pro-government forces’.53

49 See, generally, P. Gaeta, ‘International Criminalization of Prohibited Conduct’, in A. Cassese
et al. (eds), The Oxford Companion to International Criminal Justice (Oxford: Oxford University
Press, 2009), 63.

50 Art. 22(2) ICCSt. states that ‘[t]he definition of a crime shall be strictly construed and shall not
be extended by analogy. In case of ambiguity, the definition shall be interpreted in favour of
the person being investigated, prosecuted or convicted’.

51 Further Amended Consolidated Indictment, Brima, Kamara and Kanu (SCSL-2004-16-PT), 18
February 2005, x41. The alleged crimes, which included murder, rape, sexual slavery and muti-
lation, were also viewed by the Prosecutor as being part of a campaign to terrorize the civilian
population of Sierra Leone, see ibid., Counts 3^14, xx 42^79.

52 Indictment, Norman, Fofana and Kondewa (SCSL-03-14-I), 4 February 2004, x 28, Count 7.
53 Amended Consolidated Indictment, Sesay, Kallon and Gbao (SCSL-2004-PT), 13 May 2004, x 42.

See also, e.g., Indictment, Koroma (SCSL-2003-03-I), 3 March 2003, Count 2; Indictment,Taylor
(SCSL-2003-01-I), 3 March 2003, Count 2, although collective punishment has been omitted
from the 2007 indictment of Charles Taylor, Prosecution’s Second Amended Indictment, Taylor
(SCSL-2003-01-PT), 29 May 2007.
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In each case, the claimed collective punishment was imposed because the
population allegedly supported a particular faction, failed to support another
faction or failed to actively resist particular forces. This formulation is peculiar
if one considers an authoritative definition of collective punishment as ‘a puni-
tive sanction inflicted on a group of persons without regard to individual
responsibility for the deed or event which provokes the penalty’.54 The indict-
ments do not allege that individuals committed wrongs or offences for which
the population or part of is punished but rather that the civilian population
as a whole is punished for its general support or opposition to a political fac-
tion or armed group. No specific acts or deeds of individuals are identified
and, moreover, the indictments also allege that collective punishment was
resorted to because the population failed to actively resist particular forces.
Taking measures against the population for their failure to take a particular
course of action, an inaction which does not necessarily lead to an offence or
hostile act being committed, would likely contravene the laws of armed con-
flict, but does not tally with the concept of collective punishment that human-
itarian law seeks to address.
The humanitarian law prohibitions of collective punishment have sought to

address the punitive response of belligerents aimed at a group for hostile acts
committed by individual members of that group. It is worth considering the
drafting history of the Hague Regulations to understand the type of acts to
which belligerents had customarily responded with collective penalties.
Delegates to the First Hague Peace Conference spoke in this context of ‘acts of
hostility’ and of punitive fines in response only to ‘a very reprehensible act on
the part of the population as a whole’.55 These comments were incorporated
into the conference’s official report, cited above, in which it was written that
collective punishment was permissible only for ‘reprehensible or hostile
acts’.56 Article 50 of the Hague Regulations contemplated collective punitive
measures for inaction or omissions on the part of the local population, where
hostile acts were ‘permitted’ by them to be committed.57 The requirement that
acts be reprehensible or hostile in order to be punishable connotes a certain
seriousness, that the deeds may have had to have been criminal in nature,
although such acts need not necessarily have been violations of the laws or
customs of war, and ‘any breach of the occupant’s proclamations or martial
law regulations may be punished collectively’.58 While the law prohibiting col-
lective punishment has evolved considerably since Hague, to the point where

54 Encyclopedia of Public International Law, Vol. I (North Holland: Max Planck Institute for
Comparative and International Law, 2000), at 645.

55 The Proceedings of the Hague Peace Conferences, supra note 9, at 529, 532.
56 Report to the Conference, by Edouard Rolin, ibid., at 65.
57 Ibid.
58 Paraphrased by C. Cheney Hyde, International Law Chiefly as Interpreted and Applied by the

United States (Boston: Little Brown & Co., 1922), at 372. See also, P. Bordwell, The Law of War
between Belligerents: A History and Commentary (Chicago: Callaghan & Co., 1908), at 317;
C.G. Fenwick, International Law (2nd edn., New York/London: D. Appleton-Century Co., 1934),
at 489.
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there is no longer any scope for collective penalties, the key point to be empha-
sized here is that acts of some description had to have been committed for a
measure taken in response to comprise collective punishment, otherwise
such a measure would comprise simply attacks on civilians.
The Special Court has sought to underscore its approach with recourse to

the accepted interpretation that the prohibition of collective punishment is
not to be read narrowly, referring to the ICRC commentary to Additional
Protocol II in its first attempt to set out the elements of the war crime of collec-
tive punishments:

[Collective punishments] should be understood in its widest sense, and concerns not only
penalties imposed in the normal judicial process, but also any other kind of sanction (such
as confiscation of property) as the ICRC had originally intended. The prohibition of collec-
tive punishments was included in the article relating to fundamental guarantees by consen-
sus. That decision was important because it is based on the intention to give the rule the
widest possible scope, and to avoid any risk of a restrictive interpretation.59

This broad interpretation, alongside the treaty prohibitions of collective pun-
ishment, provided a basis for the constituent elements of the crime of collective
punishment put forward by the Trial Chamber: (i) a punishment imposed on
protected persons for acts that they have not committed and (ii) the intent,
on the part of the offender, to punish the protected persons or group of pro-
tected persons for acts which form the subject of the punishment.60

A discussion in greater detail of the underpinnings of the offence of collec-
tive punishments saw the AFRC Trial Chamber adopt a slightly differing set of
elements:

(i) A punishment imposed indiscriminately and collectively upon persons
for acts that they have not committed and

(ii) The intent on the part of the perpetrator to indiscriminately and collec-
tively punish the persons for acts which form the subject of the
punishment.61

The Trial Chamber took the view that the prohibition of collective punish-
ments in humanitarian law is ‘based on one of the most basic tenets of crimi-
nal law, the principle of individual responsibility’, and that the first element
was concerned with ‘punishments which are not based on individual responsi-
bility but which are inflicted upon persons by wrongfully ascribing collective
guilt to them’.62 It had in mind ‘punishments which are imposed

59 CDF Rule 98 Decision, x117, referring to the ICRC Commentary to the Additional Protocols, at
1374.

60 Ibid., x118. These were in addition to the general requirements under Art. 3, that the acts were
committed in the course of an armed conflict, either international or internal, against persons
taking no active part in the hostilities, as discussed earlier by the Trial Chamber, ibid., xx
68^70. It is to be wondered if the Chamber erroneously referred to ‘the elements constitutive
of Common Article 3’, instead of Art. 3 of the SCSL Statute, given that Common Art. 3 does
not address collective punishment.

61 AFRC Trial Judgment, x676.
62 Ibid., xx678^680.
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indiscriminately without establishing individual responsibility through some
semblance of due process and without any real attempt to identify the perpe-
trators, if any’.63 Although the Chamber then reasserted that the first element
refers to punishment imposed on protected persons ‘for acts they have not com-
mitted’, the previous contention that there may not be any perpetrators brings
such actions closer to the realm of attacks on civilians, rather than collective
punishments. The Trial Chamber cited approvingly the broad approach to the
meaning of ‘punishments’ in the ICRC Commentary to Article 75 of
Additional Protocol I and rejected the Defence argument that the Prosecution
was obliged to prove that the victims of the punishment did not actually
commit the acts for which they were punished.64

The factual record in these cases show numerous incidents of attacks on
civilians, some of which may have amounted to acts of collective punishment,
but the application of the elements as defined by the Special Court to the
facts, coupled with the phrasing of the collective punishment counts in the
indictments, fails to provide convincing findings of the commission of the war
crime of collective punishment. For example, with regard to the unlawful kill-
ings and physical violence by the AFRC in Kenema District, the Chamber
found that this ‘served as a punishment against protected persons’, with the
Chamber stating that ‘the material element in the actus reus of the crime of col-
lective punishment is not whether the acts were actually committed or not by
the victims, but whether the perpetrator indiscriminately and collectively pun-
ished these individuals for acts that they might or might not have committed’.65

The Court was content to convict for collective punishment on the basis that
victims were alleged supporters of the Kamajors66 and without demonstrating
instances where individuals were punished for the commission of acts for
which they were not personally responsible.67

The Trial Chamber found that collective punishment had been committed
in Kono on the basis of the population ‘allegedly having killed an AFRC/RUF
solder’, although the evidence cited refers only to AFRC attacks on civil-
ians because they were traitors, a source of information for enemies, or
supportive of Economic Community of West African States Monitoring Group
(ECOMOG) troops.68 Retaliatory violence for the killing of an AFRC soldier
during the January 1999 attack on Freetown amounted to collective
punishment,69 although the overall finding was that collective punishment
was committed for the alleged support or lack of support for relevant

63 Ibid. [emphasis added].
64 Ibid., xx680^681.
65 Ibid., x1476.
66 Ibid. [footnote omitted]. The Kamajors were a pro-government paramilitary militia found

mainly in the east and south of Sierra Leone during the civil war.
67 Ibid., xx 829^839, 1195^1196, 1465^1474. For similar conclusions regarding Bo District, see xx

1496^1497.
68 Ibid., xx1511^1523, 1527. A similar approach was taken regarding violence in Bombali, see ibid.,
xx 1550, 1553, 1559, 1565, 1573 and the attack on Rogbalan Mosque, in Freetown, ibid., x1596.

69 Ibid., x1586.
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factions.70 Attacking and killing civilians for their real or perceived political
support for an individual, a rebel group or the government does not amount
to collective punishment but is clearly a war crime under international
humanitarian law. The AFRC Trial Chamber found that not all evidence of
unlawful killings and violence satisfied the elements of collective punishment
beyond a reasonable doubt,71 and it did not consider so-called ‘enslavement
crimes’ under this charge, overturning a Prosecution appeal that it had erred
in law in not doing so.72

The Special Court’s continued grappling with the definition of the elements
of collective punishments saw the Appeals Chamber overrule the Trial
Chamber’s efforts in the CDF case.73 The Trial Chamber had avoided describing
collective punishments as ‘indiscriminate’, prompting the majority of the
Appeals Chamber to hold that it ‘erred in law’ in its definition. Referencing
the ICRC position,74 which correctly advocates that the prohibition be under-
stood broadly, the majority sought to distinguish collective punishments from
attacks on civilians:

The targeting of protected persons as objects of war crimes and crimes against humanity
may not necessarily be predicated upon a perceived transgression by such persons and
therefore does not constitute collective punishments. Thus, the mens rea element of collec-
tive punishments represents the critical difference between this crime and the act of target-
ing.While targeting takes place on account of who the victims are, or are perceived to be,
the crime of collective punishments occurs in response to the acts or omissions of protected
persons, whether real or perceived. The targeting of protected persons who are residents of
a particular village, for instance, is therefore distinct from the collective punishment of pro-
tected persons in a given village who are perceived to have committed a particular act,
such as providing rebel forces with shelter.75

In making this important distinction, the Appeals Chamber gave inadequate
attention to the requirement that punishment arises only after the actual com-
mission of an act, apparent from its understanding that the acts (or omissions)
in questions may either have been ‘real or perceived’.

70 Ibid., x1612.
71 Ibid., xx1504, 1541.
72 Judgment, Brima, Kamara and Kanu (SCSL-2004-16-A), Appeals Chamber, 22 February 2008, xx

170^174.
73 CDF Trial Judgment, x 180. Similar difficulties to those which arose in the AFRC case with

regard to the application of the elements to the facts also presented themselves in this case;
see e.g. ibid., xx 759^762, 794^797, 842^845, 899^902. See, similarly, RUF Trial Judgment, xx
1038^1041, 1131^1134, 1366^1379, 1491^1495, 1605^1608, although note that the conviction
of Augustine Gbao for collective punishment in relation to one of these instances was over-
turned on appeal on the basis, it seems, that the Trial Chamber had failed to find the requisite
specific intent; see Judgment, Sesay, Kallon and Gbao (SCSL-04-15-A), Appeals Chamber, 26
October 2009, xx995^997 (hereinafter, RUFAppeal Judgment).

74 Judgment, Fofana and Kondewa (SCSL-04-14-A), Appeals Chamber, 28 May 2008, x 222 (herein-
after, CDFAppeal Judgment).

75 CDFAppeal Judgment, x 223.
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The CDF Appeals Chamber ‘correct definition’ of the elements of collective
punishments reads

(i) the indiscriminate punishment imposed collectively on persons for
omissions or acts for which some or none of them may or may not
have been responsible and

(ii) the specific intent of the perpetrator to punish collectively.76

Although the wording is lacking in clarity, these elements were endorsed by
subsequent chambers77 and were used by the Appeals Chamber to reverse the
findings regarding collective punishment in the CDF case. Victims had been
targeted ‘due to their perceived identities, their locations, or by sheer chance’,
and it had not been shown that they were attacked for ‘perceived acts or omis-
sions for which the Kamajors sought to punish them’.78 The requisite mens rea
had not been satisfied, according to the Appeals Chamber.79 Justice Winter
took issue with the majority’s findings, contending that targeting protected
persons because they were perceived to support the rebels was ‘exactly the
same’ as intentionally punishing them for omissions or acts for which they
may or may not be responsible.80

The SCSL’s engagement with the elements of the war crime of collective pun-
ishment, the first such attempt by an international criminal tribunal, demon-
strates the legal complexities which arise with regard to this offence, as well
the difficulties of applying the facts to the law, particularly in the context of a
vicious civil war amounting at times to ‘total warfare’ with little or no distinc-
tion between civilians and combatants. The Trial Chamber in the RUF case
commented at one point that ‘the enormity and scale of violence leaves the
chamber in no doubt that the infliction of injury on civilians was a primary
objective of the attacking forces’.81 It observed that

These forces, in perpetrating those horrendous acts, did so in a bid to disempower President
Kabbah and to ‘topple’ his ‘selfish and corrupt’ regime by killing or maiming his supporters
and further, to terrorise the civilian population that was supportive of him. In addition,
they were in effect, sending a message to the entire Sierra Leonean population that the
same fate awaits whoever does not back the AFRC/RUF Junta alliance.82

By and large, it seems that parties to the conflict were intent on targeting civil-
ians who were viewed as supporters, often in the broadest sense, of their oppo-
nents. Attacks on that basis do not necessarily amount to collective
punishment, although the measures taken are directed against a group of
persons and are often harsh, unlawful and criminal, in and of themselves.
The killing of persons believed to have been collaborators amounts to an

76 Ibid., 224.
77 RUF Trial Judgment, x126.
78 CDFAppeal Judgment, xx 228^229.
79 Ibid., xx 230^231.
80 Ibid., Partially Dissenting Opinion of Honourable Justice Renate Winter, xx 44^63.
81 RUF Trial Judgment, x1201. See also ibid., x1522.
82 Ibid., x1202.
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extra-judicial killing, acts which the Court sometimes viewed as acts of collec-
tive punishment, seemingly on the basis that it had not been established
whether such persons had in fact provided support to the perpetrator’s ene-
mies. Collective punishment involves penalties imposed on persons who are
not responsible for previous acts, not persons for whom responsibility has not
been proven. The final section of this article considers whether the lack of cer-
tainty regarding the elements of the war crime of collective punishment, and,
moreover, the fact that the underlying acts are often crimes in their own
right, are sufficient reasons for the exclusion of the crime from contemporary
international criminal law’s opus, the Rome Statute of the ICC.

5. Collective Punishment and the Rome Statute of
the ICC

The Special Court’s treatment of the war crime of collective punishment,
although not without its shortcomings, has demonstrated the customary
basis and rationale of such an offence and proposed a set of elements for the
crime. The natural trajectory of this war crime’s development should have
been inclusion in the most detailed codification of war crimes to date, Article
8 of the Rome Statute. However, collective punishment has not been included
in the extensive list of war crimes over which the ICC has jurisdiction.
Earlier proposals of the Preparatory Committee for the Establishment of an

ICC had specified that collective punishments should be enumerated as a pun-
ishable war crime,83 although the crime was then excluded from the draft stat-
ute submitted to the Rome Conference in 1998.84 Adriaan Bos, one of the
chairs of the Preparatory Committee, indicated that the removal of collective
punishment from the list of war crimes was proposed by states ‘involved in
annexation or occupation of ‘‘foreign’’ territory’.85 The list of war crimes in the
Statute is exhaustive, as indicated by the use of ‘namely’ in the chapeaus of
each of Article 8’s four sections,86 although as a treaty-based list, it is not
exhaustive of other offences existing in customary international law. In fact,

83 See e.g. Report of the Preparatory Committee on the Establishment of an International Criminal
Court, UN Doc. A/51/22, Vol. II (1996), at 61, 63. C. Keith Hall, ‘The Fifth Session of the UN
Preparatory Committee on the Establishment of an International Criminal Court’, 92 AJIL
(1998) 331, at 336.

84 Draft Statute for the International Criminal Court, Art. 5, Report of the Preparatory Committee on
the Establishment of an International Criminal Court, Addendum, UN Doc. A/CONF.183/2/Add.1,
14 April 1998.

85 In conversation with the author, July 2004.
86 See e.g. R. Chibueze, ‘United States’ Objection to the International Criminal Court: A Paradox of

‘‘Operation Enduring Freedom’’’, 9 Annual Survey of International and Comparative Law (2003)
19, at 43; L. Nadya Sadat and S. Richard Carden, ‘The New International Criminal Court: An
Uneasy Revolution’, 88 Georgetown Law Journal (2000) 381, at 435; M.A. Drumbl, ‘International
Human Rights, International Humanitarian Law, and Environmental Security: Can the
International Criminal Court Bridge the Gaps?’ 6 ILSA Journal of International & Comparative
Law (2000) 305, at 329.
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the Rome Statute provides that ‘[n]othing in this part shall be interpreted as
limiting or prejudicing in any way existing or developing rules of international
law for purposes other than this Statute’.87

In many cases, the physical acts which form the basis for a charge of collec-
tive punishment will comprise separate and distinct war crimes, or even
crimes against humanity, in and of themselves. The SCSL decided in its early
practice regarding collective punishment that ‘only those acts for which the
Accused have been found to bear criminal responsibility under another count
of the Indictment may form the basis of criminal responsibility for collective
punishments’.88 It has been contended that although common Article 3 of the
Geneva Conventions does not expressly prohibit collective punishment, a
non-individual punitive sanction ‘incontestably violates the provisions of
common Article 3, violations otherwise qualified as war crimes by the [Rome]
Statute’.89 Djamchid Momtaz argues that collective punishments are necessar-
ily aimed ‘at the dignity of the target people and obviously contradict the prohi-
bition against conviction without previous trial by a regularly constituted
tribunal and with the judicial guarantees provided for in that article’.90 That
being said, addressing acts of collective punishment via other crimes would
not likely address the essential injustice of collective punishment, that persons
are punished by way of death, ill-treatment or destruction of property for acts
or wrongs that have been committed by other persons. In this way, similar to
inhumane acts committed to the end of persecution, or genocidal killings,
acts of collective punishment constitute more than the actual physical harm
inflicted. Collective punishments can and ought to be distinguished from
their underlying acts, irrespective of whether the latter amount to interna-
tional crimes in their own regard.
The case for recognition of a war crime of collective punishment in positive

international law is underscored by the centrality of criminal prosecutions to
the enforcement of international humanitarian law. Given the growing influ-
ence international criminal law is having on the extent of states’ obligations in
times of armed conflict,91 it is important that its subject matter adequately
reflects the underpinning rules in the laws of armed conflict. In this regard, it
needs to be noted also that not all collective punitive measures will be covered
by other crimes under international law. As William Schabas notes, ‘it should
not be necessary to invoke commission of a distinct crime in order to uphold
an accusation of collective punishment. In some situations, a prohibited collec-
tive punishment will be otherwise lawful and not associated with another

87 Art. 10 ICCSt.
88 CDF Trial Judgment, x760.
89 D. Momtaz, ‘War Crimes in Non-International Armed Conflict under the Statute of the

International Criminal Court’, 2 Yearbook of International Humanitarian Law (1999) 177, at 183.
90 Ibid., at 183.
91 See e.g. the frequent references to the Rome Statute and to the jurisprudence of the ad hoc tri-

bunals in the most recent British military manual, United Kingdom Ministry of Defence, The
Manual of Law of Armed Conflict (Oxford: Oxford University Press, 2004).
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criminal act’.92 In fact, the most recent stance of the SCSL is that ‘[c]onduct
that is adequately pleaded in the Indictment will be considered under this
offence, even if such conduct does not satisfy the elements of any other
crimes charged in the Indictment’.93 By way of comparison, the Trial Chamber
in the RUF case noted that ‘acts of burning are capable of spreading terror
even though they do not satisfy the elements of pillage’.94

In the area of sentencing and cumulative convictions the issue of whether
collective punishment is deserving of recognition as a distinct war crime
under international law is further played out. According to the Special Court,

The issue of cumulative convictions arises when more than one charge stems out of what is
essentially the same conduct. Cumulative convictions entered under different statutory
provisions but based on essentially the same conduct are permissible only if each statutory
provision involved has a materially distinct element not contained in the other. An element
is materially distinct from another if it requires proof of a fact not required by the other.95

Cumulative convictions give rise to complex considerations at the sentencing
phase and initially arose from the prosecution practice before the ad hoc tribu-
nals of pleading cumulative charges on the basis of the difficulty of knowing
which charges would succeed prior to having presented all the evidence.96

At the SCSL, the Prosecution felt that cumulative convictions provide a more
‘complete picture’ of an accused’s criminal conduct, arguing that where the
same conduct violates more than one prohibition, such as the rule against pil-
lage, collective punishment or acts of terrorism, then cumulative convictions
are permissible if each provision has a materially distinct element.97 The Trial
Chamber found that

collective punishments and acts of terror pursuant to Article 3(b) and 3(d) both require a
specific purpose ^ either to terrorise or to punish. These crimes do not necessarily require
evidence of violence to life, health and physical well-being of persons pursuant to Article
3(a) or Outrages upon Personal Dignity under Article 3(e). As mentioned, each of the acts
under Count 1 and 2 have a material distinct element, i.e. the intent to terrorise or to
punish collectively. Therefore, the Trial Chamber finds that it is permissible to convict an
accused under Article 3(b) or 3(d), as well as the underlying crimes charged in Article
3(a) (murder and mutilation) and Article 3(e) (outrages upon personal dignity).98

92 W.A. Schabas,The UN International Criminal Tribunals (Cambridge: Cambridge University Press,
2006), at 279.

93 RUF Trial Judgment, x128, referring to CDFAppeal Judgment, xx362^364.
94 Ibid., x 455.
95 AFRC Trial Judgment, x 2099, referring to Judgment, C› elebic¤ i (IT-96-21-A), Appeals Chamber, 20

February 2001, x 412.
96 G. McIntyre, ‘Cumulative Convictions’, in Cassese et al. (eds), supra note 49, at 289.
97 AFRC Trial Judgment, x 2102.
98 Ibid., x 2108. See also RUF Trial Judgment, x 2308. The application of the legal standard for

cumulative convictions, although not the standard itself, was the subject of an appeal by
Kondewa; see CDFAppeal Judgment, xx 217^225.
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In addition to this reinforcing of the distinction between collective punish-
ments and the underlying crimes, it is worth noting that in its sentencing prac-
tice, the Special Court has treated the convictions for collective punishment
with almost equivalent severity to the convictions for the underlying
crimes.99 In sentencing the underlying crimes themselves, the Trial Chamber
in the RUF case stated that it would consider ‘such acts of terrorism or collec-
tive punishment as factors which increase the gravity of the underlying
offence’,100 although on appeal this was found to amount to a ‘double-counting’
of the mens rea for collective punishment.101 All in all, given the strong case
that the war crime of collective punishment is already established in custom-
ary international law, it is to be argued that such an offence deserves recogni-
tion in positive international criminal law beyond the jurisdictionally limited
statutes of the SCSL and the ICTR.
The omission of the war crime of collective punishment from the subject

matter of the ICC, as well as other overlooked crimes,102 can be remedied by
way of an amendment, permissible seven years after the entry into force of
the Rome Statute.103 The amendment process involves a ‘complex and
extremely cumbersome procedure’104 and any successful amendment to the
Rome Statue would only apply to states parties which choose to accept it.105

As the ad hoc international criminal tribunals begin the completion of their
work, the ICC is likely to be the sole international institution with jurisdic-
tion over international crimes. It seems obvious that the treaty enunciations of
those crimes should be in keeping with customary international
law. From a practical perspective, the Palestinian Authority recently
approached the ICC Prosecutor with regard to Israeli’s attacks on Gaza
which commenced in December 2008, actions that have been described
as amounting to collective punishment.106 The charge of collective punish-
ment has frequently arisen with regard to Israel’s military activi-
ties, including the 2006 attacks on Lebanon,107 as well as in other

99 Sentencing Judgment, Fofana and Kondewa (SCSL-04-14-T),Trial Chamber I, 9 October 2007, at
33^34; sentencing Judgment, Sesay, Kallon and Gbao (SCSL-04-15-T), Trial Chamber I, 8 April
2009, at 93^99 (hereinafter, RUF Sentencing Judgment).

100 RUF Sentencing Judgment, x 106. See, however, ibid., A Separate Concurring and Partially
Dissenting Opinion of Hon. Justice Benjamin Mutanga Itoe, xx 30^37.

101 RUFAppeal Judgment, xx1234^1236, 1273, 1320.
102 See M. Boot, Genocide, Crimes Against Humanity,War Crimes: Nullum Crimen Sine Lege and the

Subject Matter Jurisdiction of the International Criminal Court (Antwerpen/Oxford/New York:
Intersentia, 2002), at 603^606.

103 Art. 121(1) ICCSt.
104 W.A. Schabas, An Introduction to the International Criminal Court (2nd edn., Cambridge:

Cambridge University Press, 2004), at 55.
105 Art. 121(5) ICCSt.
106 See e.g. Report of the Independent Fact-Finding Committee on Gaza: No Safe Place, Presented to

the League of Arab States, 30 April 2009, at 6, 112,136 available at http://www.arableagueon-
line.org/las/picture_gallery/reportfullFINAL.pdf (visited 16 November 2009).

107 See e.g. G. Kosmopolous, ‘Collective Punishments under International Humanitarian Law:
An Analysis of the 2006War in Lebanon’,5 Pace umani diritti/Peace human rights (2008) 95. See
also C. Shalev, Collective Punishment in theWest Bank and the Gaza Strip (Jerusalem: B’tselem ç
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conflicts.108 Difficult jurisdictional issues aside, this attempted referral by the
Palestinian Authority highlights the continued breach of the humanitarian
law prohibitions of collective punishment and reinforces the case for its expli-
cit recognition as a war crime in the Rome Statute. This recognition is further
warranted given that the Rome Statute will likely remain the most comprehen-
sive codification of the law of war crimes and that states parties are encour-
aged, ‘in view of the fundamental principle of complementarity, to include the
crimes set out in Articles 6,7 and 8 of the Rome Statute as punishable offences
under their national laws and to ensure effective enforcement of those laws’.109

The Assembly of States Parties of the ICC has decided that the first Review
Conference will be held in mid-2010 in Kampala, Uganda.110 States, as well as
Court officials, have the right to propose amendments from July 2009 and it
has been argued that only proposals that ‘command very broad support and
which are considered almost by consensus as being ‘‘ripe for inclusion’’ can be
included in the Statute’.111 Proposals for amendments are to be discussed at
the Eighth Session of the Assembly of States Parties in 2009 ‘with a view to
promoting consensus and a well-prepared Review Conference’.112 Several
states have urged that the scope of the conference with regard to amendments
should be ‘limited’, that it is of paramount importance that the integrity of the
Statute be preserved.113 It has been said by the Review Conference’s focal
point, Rolf Einar Fife, that ‘[t]he key success criteria for the Conference may
therefore have less to do with amendments to the Statute than with what
kind of overall message is conveyed to the international community at large
about international criminal justice through the holding of the Review
Conference’.114 The Review Conference is only required by the Rome Statute
to review the provision in Article 124 which allows states to defer jurisdiction
of the Court for war crimes, although considerable attention at the Review
Conference will obviously be dedicated to the crime of aggression. The Special
Working Group on the Crime of Aggression will submit proposals for a

The Israeli Information Center for Human Rights in the Occupied Territories, 1990); D.
Kretzmer, The Occupation of Justice: The Supreme Court of Israel and the Occupied Territories
(Albany: University of NewYork Press, 2002), at 163; Darcy, supra note 3.

108 See e.g. Human RightsWatch, Collective Punishment:War Crimes and Crimes against Humanity
in the Ogaden area of Ethiopia’s Somali Regional State, June 2008; D. Filkins, ‘A Region
Inflamed: Strategy; Tough New Tactics by US Tighten Grip on Iraq Towns’, New York Times,
7 December 2003, at 1; A. Liptak, ‘My Brother’s Keeper; Is the Group Responsible for the
Individual’s Crime?’ NewYork Times, 8 February 2004, Section 4, at 5.

109 ‘Strengthening the International Criminal Court and the Assembly of States Parties’, Res.
ICC-ASP/7/Res.3, 21 November 2008, x 40.

110 Seventh International Criminal Court Assembly of States Parties Bureau Meeting, Agenda and
Decisions, 7 April 2009.

111 Review Conference: Scenarios and Options, Progress report by the focal point, Mr. Rolf Einar Fife,
Assembly of States Parties, Sixth Session, 4 December 2007, ICC-ASP/6/INF.3, xx 23, 25.

112 ‘Strengthening the International Criminal Court’, supra note 109, x61.
113 Review Conference: Scenarios and Options, supra note 111, x 27. See also ‘Strengthening the

International Criminal Court’, supra note 109, x62.
114 Review Conference: Scenarios and Options, supra note 111, x30.
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provision on aggression to the Assembly for its consideration at the Review
Conference.115 A proposal by Belgium to add to the list of war crimes in
Article 8 of the Rome Statute has given rise to concerns ‘regarding the poten-
tial impact of the amendments on the universality of the Rome Statute and
the possibility of overloading the agenda of the Review Conference, thereby
distracting from key issues such as the crime of aggression’.116 There are cur-
rently no public proposals by states parties for the inclusion of the war crime
of collective punishment in Article 8.
The 2010 Review Conference represents the first opportunity for remedying

the deficit in the Statute with regard to the omission of the war crime of collec-
tive punishment. It remains to be seen if the Assembly of States Parties will
rise to the challenge. The focal point seems to suggest that not every issue
will be addressed at the Review Conference, when noting that ‘there is no
legal obligation to convene further Review Conferences afterwards, although
amendments may be adopted later without holding such Conferences’.117 Rolf
Einar Fife completed his 2007 progress report by stating that the first Review
Conference must ‘not be prepared on the basis of any misperception that this
‘‘would be the last opportunity to address a particular issue’’’.118 The jurispru-
dence of the SCSL and the practice of recent armed conflicts strongly suggest
that the omission of the war crime of collective punishment from the Rome
Statute of the ICC is a ‘particular issue’ which merits thorough consideration
at the forthcoming Review Conference.

115 ‘Strengthening the International Criminal’, supra note 109, x60.
116 Eighth International Criminal Court Assembly of States Parties Bureau Meeting, Agenda and

Decisions, 5 May 2009. The Belgian proposal seems to revolve around crimes connected to
weapons and methods and means of warfare; see Coalition for the International Criminal
Court Review Conference Team, Statement to the NewYorkWorking Group Informal Discussion
on the Review Conference, 14 April 2009.

117 Review Conference: Scenarios and Options, supra note 111, x 40.
118 Ibid.
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