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Abstract
Few juridical tasks are more distasteful than specifying the distinction between
torture and ‘mere’cruel, inhuman and degrading treatment. Although the distinction
itself may seem morally obtuse, it is a line, not between prohibited and permissible
conduct, but between categories of prohibited conduct that are subject to distinct
implementation regimes. The Torture Convention combines a narrow exposure of
individual state officials to prosecutions in foreign courts for the international
crime of torture with a broad state responsibility for the decent treatment of all
detainees under all circumstances. To ignore or blur the distinction would not neces-
sarily strengthen real accountability; to the contrary, allowing extraterritorial
prosecutions for acts short of the torture threshold would unduly jeopardize agents
of politically unpopular governments, would furnish a tool for political actors
bent on undermining peaceful and respectful international relations, and would,
paradoxically, risk producing a perverse downward pressure on the standards for
detainee treatment.

1. Introduction
‘Physical pain amounting to torture must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of
bodily function, or even death.’1 Largely (though by no means entirely) on

* Associate Professor of Political Science and Law, Wayne State University; J.D., Harvard
University, 1987; LLM., Columbia University, 1992; Ph.D., University of California, Berkeley,
1996. The author wishes to thank Jens David Ohlin, Jamie Mayerfeld, Mary Ellen O’Connell,
Kirsten Campbell, Kenneth Anderson and Mark Osiel for their helpful comments.
[brad.roth@wayne.edu]

1 J.S. Bybee, Assistant Attorney General, ‘Memorandum for Alberto R. Gonzales, Counsel to the
President, Re: Standards of Conduct for Interrogation under 18 U.S.C. xx 2340^2340A’, 1 August
2002 (hereafter ‘Bybee Memo’), at 1. The Department of Justice subsequently withdrew the
Bybee Memo and rejected specific aspects of its legal analysis, though it declined to repudiate
any of the ‘conclusions’ of contemporaneous Justice Department detainee treatment opinions.
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account of this sentence, the ‘Bybee Memo’ç issued by United States Assistant
Attorney General Jay S. Bybee on 1 August 2002, and leaked to the press in
2004 ç earned a place of infamy in the annals of legal history.2 Indeed, the
term ‘organ failure’ has become an emblem of the callous disregard for human
rights that, according to many critics of the Bush Administration, has charac-
terized the treatment of detainees in the ‘Global War on Terrorism’.
Be this as it may,3 the storm of outrage over the purported ‘organ failure’

standard threatens to obscure genuinely difficult questions about how to
enforce the Convention Against Torture and Other Cruel, Inhuman and
Degrading Treatment or Punishment (‘Torture Convention’).4 The Bybee
Memo’s ostensible purpose was to interpret a US statute enacted to implement
the Torture Convention provision that governs the criminal responsibility of
individuals ç in the courts of any state party, without need of any territorial
or nationality-based nexus5 ç for state-sponsored torture (Article 1),6 as dis-
tinct from the provision that governs states’ responsibility to prevent ‘cruel,
inhuman and degrading treatment’ (Article 16).7 On the Convention’s

Daniel Levin, Acting Assistant Attorney General, ‘Memorandum for James B. Comey, Deputy
Attorney General, Re: Legal Standards Applicable under18 U.S.C. xx2340^2340A’, 30 December
2004, at 2, n. 8. Remarkably, the Military Commissions Act, Pub. L. No.109^366,120 Stat. 2600
(17 October 2006), appears to have resurrected this standard in defining the ‘serious physical
pain or suffering’ component of the ‘cruel or inhuman treatment’ punishable as a war crime.
That standard is met only by ‘bodily injury that involves: (i) a substantial risk of death;
(ii) extreme physical pain; (iii) a burn or physical disfigurement of a serious nature (other
than cuts, abrasions, or bruises); or (iv) significant loss or impairment of the function of a
bodily member, organ, or mental faculty’. 18 USC x 2441(d)(2)(D).

2 For harsh commentary on the Bybee Memo, see, e.g. H.H. Koh,‘Can the President Be Torturer in
Chief?’, 81 Indiana Law Journal (2006) 1145; J. Alvarez, ‘Torturing the Law’, 37 Case Western
Reserve Journal of International Law (2006) 175; J. Paust, ‘Executive Plans and Authorizations to
Violate International Law Concerning Treatment and Interrogation of Detainees’, 43 Columbia
Journal of International Law (2005) 811; D. Luban, ‘Liberalism, Torture, and the Ticking Bomb’,
91Virginia Law Review (2005) 1425.

3 Nothing in this article should be construed as a defence of either the ‘organ failure’ standard or
the Bybee Memo more broadly. This author has been an outspoken critic of both. See B. Roth,
‘The Lawyerly Path to Degradation’, 2007 Politics and Culture, available at http//aspen.conncoll.
edu/politicsandculture/page.cfm?key¼545(visited 5 March 2008).

4 Convention Against Torture and Other Cruel, Inhuman, and Degrading Treatment or
Punishment (‘Torture Convention’), 10 December 1984, 1465 UNTS 85, 23 ILM 1027 (1984).

5 The universal-jurisdiction aspect of 18 USC xx 2340^2340A has been neglected in the Bybee
Memo controversy. Although universal jurisdiction is obviously irrelevant to the application of
the statute to practices at Guanta¤ namo Bay and other US detention facilities, the statute itself,
like the treaty provisions it implements, was designed to authorize prosecution of foreign state
officials for acts against foreign nationals taking place within foreign territory. Ibid., x 2340A.
It is somewhat surprising that the Memo’s defenders have not seized on the arguments that this
jurisdictional scope makes available for a narrow construction of the elements of the crime.

6 Art. 1 criminalizes the intentional infliction, other than ‘incidental to lawful sanctions’, of
‘severe pain or suffering, whether physical or mental, . . . by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity’.

7 Bybee Memo, at 15.
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distinction between these categories turns, not the permissibility of conduct,
but the applicability of separate and complementary schemes for addressing
prohibited conduct.
Arguably, the Bybee Memo’s content and context reveal a broader purpose.

Its title, ‘Standards of Conduct for Interrogation under 18 USC xx 2340^2340A’,
suggests ç groundlessly ç that lawful interrogation is defined by the absence
of the codified elements of the international crime. The accompanying letter
of Bybee’s deputy, John C.Yoo,8 opines ç based on a questionable reading of a
reservation that the US attached to its Torture Convention ratification ç that
‘interrogation methods that comply with x 2340 would not violate our inter-
national obligations under the Torture Convention’.9 Thus, the overall effort
appears designed to confer a legal imprimatur on interrogation tactics falling
just short of ‘torture’ (as tendentiously defined).Yet, whatever factors may duly
justify the Bybee Memo’s disrepute,10 there remain legitimate jurisprudential
considerations that favour a more limited definition of torture than moral
intuition alone might recommend.
This topic needs to be examined in light of a far broader theme: the evolving

relationship between international law and domestic sources of authority.
The Torture Convention’s legal significance does not lie in establishing an
obligation of states to renounce and to prevent torture; that obligation had
been established for some time in both treaties and customary law. The
Convention’s distinctive contributions are: (i) an explicit grant to all states
parties of jurisdiction to prosecute any individual for torture committed in
any territory under colour of any state party’s authority; and (ii) an implicit
exception to the immunity ratione materiae (functional immunity) that

8 Professor Yoo is reported to have written the bulk of the Bybee Memo. Yoo’s name appears on
other controversial memoranda emerging from the Justice Department’s Office of Legal Counsel
during this period, including the 9 January 2002 memorandum, co-authored with Robert
Delahunty, asserting the inapplicability of Geneva Convention protections to detainees cap-
tured in Afghanistan.

9 J.C.Yoo, DeputyAssistant Attorney General, letter to Alberto Gonzales, 1 August 2002, available
at http://news.findlaw.com/hdocs/docs/doj/bybee80102ltr.html (visited 5 March 2008). The
reservation binds the United States to ‘the obligation under article 16 to prevent ‘‘cruel, inhu-
man or degrading treatment or punishment’’, only insofar as the term ‘‘cruel, inhuman or
degrading treatment or punishment’’ means the cruel, unusual and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States’. US Reservations, Understandings, and Declarations (RUDs)
upon Ratification of the Torture Convention, available at http://www.unhchr.ch/html/menu2/
6/cat/treaties/convention-reserv.htm (visited 5 March 2008). Although the reservation seems
directed at the content and not the geographical coverage of the standard, the Bush
Administration, drawing on precedents holding that aliens abroad cannot avail themselves of
constitutional rights in US courts, has read this reservation to exclude applicability of Art. 16 to
the treatment of aliens abroad.

10 As many scholars have noted, the Bybee Memo, in addition to its unjustifiably narrow definition
of torture and its egregious reduction of interrogation standards to non-violation of x 2340,
asserts the viability of defences that are properly understood to be unavailable, and makes
extravagant assertions of Executive Branch prerogative to disregard both treaties and statutes
in the exercise of the Commander-in-Chief power.

Abusive Treatment and the Limits of International Criminal Justice 217

D
ow

nloaded from
 https://academ

ic.oup.com
/jicj/article/6/2/215/858310 by guest on 23 M

ay 2023

http://news.findlaw.com/hdocs/docs/doj/bybee80102ltr.html
http://www.unhchr.ch/html/menu2/


ordinarily precludes domestic prosecutions of current and former foreign-state
agents for acts that those agents committed inside their national territory
within the scope of their official functions.11

This reallocation of authority has been matched by developments in cus-
tomary international humanitarian law (IHL). Whereas the 1949 Geneva
Conventions’ ‘grave breaches’ regime withheld universal criminal jurisdiction
from non-international armed conflicts and from offences committed in inter-
national armed conflicts against same-state nationals,12 subsequent state prac-
tice and opinio juris appear to validate the exercise of universal criminal
jurisdiction over ‘serious violations’ of IHL norms governing non-international
armed conflicts (i.e. norms set forth in Common Article 3 of the 1949
Conventions and, in so far as binding on the states concerned, those contained
in the Second Additional Protocol of 1977).13 Thus, matters once subject to
exclusive domestic jurisdiction have been opened, not merely to international
tribunals established by the consent of the states parties or by the exceptional
powers of the United Nations Security Council, but broadly to the prosecutorial
authorities and courts of foreign states.
Extraordinary as this development is, it has its limits. In cases of internal

human rights and humanitarian law violations so egregious as to inspire
universal outrage, states have agreed to expose their agents to the laws and
processes of foreign states, notwithstanding the risks posed by differences of
values and interests among states. But less extreme internal violations, assess-
ments of which are more likely to be coloured by ideological and political
sympathies, remain exclusively matters of state responsibility ç with indivi-
dual criminal responsibility to be determined, if at all, by domestic laws and
processes.14

11 See, e.g. D. Akande, ‘International Law Immunities and the International Criminal Court’,
98 American Journal of International Law (2004) 407, at 412^413. This immunity, conceptually
distinct from the immunity ratione personae that shields serving diplomats from host-state legal
processes altogether, follows from the traditional view that ‘[e]very sovereign state is bound to
respect the independence of every other sovereign state, and the courts of one country will not
sit in judgment on the acts of the government of another done within its own territory’.
Underhill v. Hernandez, 168 US 250, 252 (1897).

12 See Geneva Convention Relative to the Protection of Civilian Persons in Time of War (‘Geneva
IV’), 12 August 1949, 75 UNTS 287, Arts 4, 146 and 147; cf. Geneva Convention Relative to the
Treatment of Prisoners of War (‘Geneva III’), 12 August 1949, 75 UNTS 135, Art. 129.

13 See J.M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law, Vol. I
(Cambridge: Cambridge University Press, 2005), 568^607. Similarly, the International Criminal
Tribunal for the formerYugoslavia (ICTY) has held ‘serious violations’ of Common Art. 3 to fall
within its mandate; in order to qualify, the violation ‘must constitute a breach of a rule protect-
ing important values’, ‘must involve grave consequences for the victim’ and ‘must entail, under
customary or conventional law, the individual criminal responsibility of the person breaching
the rule’. Decision on the Defence Motion for InterlocutoryAppeal on Jurisdiction,Tadic¤ (IT-94-
1-A), Appeals Chamber, 2 October 1995, x94.

14 See Henckaerts and Doswald-Beck, supra note 13, Vol. I, at 571 (the establishment of only
particular IHL violations as international crimes ‘does not exclude the possibility that a State
may define under its national law other violations of international humanitarian law

218 JICJ 6 (2008), 215^239
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Although it may seem morally obtuse to undertake a detailed specification of
the factors that distinguish full-on torture from cruel, inhuman and degrading
treatment, the point of the distinction is not, as some critics of (and, perhaps,
some apologists for) the Bybee Memo imagine, to license interrogators to
move along a continuum of cruelty to the farthest point short of the torture
threshold.15 Indeed, contrary to the Bybee Memo’s implication, there is nothing
inherently non-criminal about cruel, inhuman and degrading treatment; such
conduct might be prosecuted under legislation of exclusively domestic scope.16

The borderline between torture and cruel, inhuman and degrading treat-
ment represents the conceptual boundary between two distinct relationships
of international human rights law to domestic legal authority. In the former
(newer) relationship, international law pierces the veil of state sovereignty to
bear directly on the acts of individual state officials; it nullifies any conflicting
domestic authority in respect of the subject matter,17 and deputizes foreign-
state prosecutorial organs and courts to enforce its dictates. In the latter (more
traditional) relationship, state sovereignty mediates international law’s author-
ity over individual state officials, as domestic laws and processes, though
subject to legal obligation on the international plane, maintain the last word
on personal criminal liability.
The distinction between torture and cruel, inhuman and degrading treat-

ment thus enables the simultaneous pursuit of two fundamentally different
modes of international norm implementation, combining a narrow exposure
of individual officials to criminal prosecutions in foreign courts with a broad
state responsibility for the decent treatment of all detainees under all circum-
stances. To ignore or blur the distinction between torture and cruel, inhuman
and degrading treatment would transform a state’s human rights obligations

as war crimes. The consequences of so doing, however, remain internal and there is no inter-
nationalisation of the obligation to repress these crimes and no universal jurisdiction’).

15 See J.Waldron, ‘Torture and Positive Law: Jurisprudence for theWhite House’, 105 Columbia Law
Review (20005) 1681, at 1701, for this interpretation and the consequent conclusion that the
undertaking is not a ‘legally reputable enterprise’.

16 The Bybee Memo, at 15, notes that the Torture Convention leaves cruel, inhuman, and degrad-
ing treatment ‘without the stigma of criminal penalties’. This is true in the sense that
Convention itself does not criminalize such treatment, but the Convention’s purpose was to
specify torture as an international crime, not to occupy the field of criminal law on detainee
treatment. The Convention withholds cruel, inhuman and degrading treatment not so much
from stigma as from exposure to external systems of justice. Indeed, in the US prior to October
2006, all cruel, inhuman and degrading treatment in non-international armed conflicts fell
within the criminal prohibitions of the War Crimes Act, 18 USC x 2441, a statute that imple-
ments Common Article 3 of the Geneva Conventions but does not provide for universal jur-
isdiction (The Military Commissions Act of 2006, supra note 1, has since amended the War
Crimes Act to limit criminal liability to specified (and rather extreme) forms of ‘cruel or inhu-
man treatment’. Pub. L. No. 109^366, x 6(b)(1)(B). The amendment further establishes that
‘[n]o foreign or international source of law shall supply a basis for a rule of decision’ in such a
criminal matter. Ibid., x6(a)(2).)

17 This is not to say that the torture norm overrides other restraints on implementation, such as
the territorial limitation on a foreign state’s jurisdiction to execute (e.g. to perform arrests) and
the immunity ratione personae of sitting heads of state, foreign ministers and diplomats.
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directly into a licence for foreign jurisdictions to impose personal criminal
liability on the state’s officials and other agents. Such a development, while
perhaps intuitively appealing, would not necessarily strengthen real account-
ability; to the contrary, it would unduly jeopardize agents of politically
unpopular governments, would furnish a tool for political actors bent on
undermining peaceful and respectful international relations, and would, para-
doxically, risk producing a perverse downward pressure on the standards for
detainee treatment.18

2. International Law and Domestic Legal Authority
The distinction between torture and cruel, inhuman and degrading treatment
operates against the backdrop of the complex, contested, and not strictly
hierarchical relationship between international and internal legal orders.
International law, or some part thereof, is sometimes imagined to represent a
‘higher’ law that sets the limits of domestic legal authority. This is untrue in
general, and misleading even with respect to those international legal stan-
dards that can be plausibly be characterized as higher-order norms within
the international system.

A. The Standard Framework: Dual Legal Planes

International law contains nothing akin to the United States Constitution’s
Supremacy Clause,19 which legally nullifies all state-level exertions of author-
ity that transgress federal constitutional norms, and which forms part of a
structure providing for the justiciability, in both federal and state courts, of
the validity of state acts under the federal constitution. Rather, a state’s inter-
national legal obligations, while fully binding on the state as a corporative
entity, are presumed to have legal effect within the state only to the extent
that domestic law has incorporated them.20 Where these obligations remain

18 Although the legal analysis below might at certain points appear formalistic, it actually repre-
sents, to the contrary, this author’s best effort to transpose to the international law field Ronald
Dworkin’s exhortation to read legal texts in light of the ‘moral principles about political decency
and justice’ that those texts embody. R. Dworkin, Freedom’s Law: The Moral Reading of the
Constitution (Cambridge: Harvard University Press, 1996), 2. However, in contrast to domestic
law, international law serves a far less centralized political order, and manifests the will of a
political community marked by a far greater diversity of interests and moral commitments.
International law, like all law, is a purposive project, but prominent among its animating
purposes is to facilitate respectful cooperation among the differently situated and the differ-
ently minded. Limitations on individual states’ recourse to ‘self-help’, including on exercises of
extraterritorial jurisdiction, are thus an essential part of the ethos that underlies the interna-
tional legal order.

19 US Constitution. Art.VI, cl. 2.
20 This phenomenon is often referred to as ‘dualism’. As David Sloss has pointed out, however,

there is some potential for confusion between a dualistic understanding of the overall relation-
ship of international to domestic legal systems and a dualistic understanding of any particular
domestic system’s position on the status of international law. D. Sloss, ‘Non-Self-Executing

220 JICJ 6 (2008), 215^239
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unimplemented in domestic law, redress can be found, if at all, only on the
international level. Thus, the international system and domestic systems are
best understood as operating on separate, though interconnected, legal planes.
A state’s adoption of an international obligation does not per se entail renun-

ciation of the ultimate domestic authority to violate that obligation for the sake
of what the state deems, unilaterally, to be the national interest, thereby incur-
ring whatever sanctions the international community may duly inflict on the
state.21 Put another way, there is a distinction between renouncing a practice
and renouncing the legal capacity to authorize the practice. This point, albeit
counterintuitive, is unsurprising when one recalls that much of international
law represents a non-moralistic accommodation among disparately empowered
bearers of competing interests, and that violations of ordinary international
legal norms (both customary and treaty-based) ç far from being unthinkable
ç are an accepted means of attempting to effect changes in the norms,
changes that take hold in so far as the violations are met with systematic and
widespread acquiescence.22

In addition to the political processes that are, in some fields, the primary
means of advancing respect for legal obligations,23 the international system
does possess mechanisms by which states, and even non-state actors,
may pursue legal judgments and remedies for breaches of international obliga-
tions. These mechanisms, however, are limited by the principle of sovereign
consent. Absent a treaty provision or equivalent declaration conferring

Treaties: Exposing a Constitutional Fallacy’, 36 UC Davis Law Review (2002) 1, at 9. Any given
domestic system may be ‘monist’, in that it may confer on international norms an automatic
and superior internal effect.

21 Thus, the US Congress maintains the legal capacity to enact a statute inconsistent with existing
treaty obligations. ‘International law . . . recognizes the power ^ though not the right ^ to break
a treaty and abide the international consequences.’ L. Henkin, Foreign Affairs and the
Constitution (Mineola, NY: Foundation Press, 1972), 168. This comports with the Bodinian con-
ception of sovereignty: a prince is bound by the covenants he undertakes, but no process of law
is available against him, and he does not renounce the ultimate authority to act as he sees fit
where, in his unilateral judgment, these covenants ‘cease to satisfy the claims of justice’.
J. Bodin, Six Books of the Commonwealth [1576], trans. M.J. Tooley (Oxford: Basil Blackwell,
1955), 30. Sovereignty thus does not negate the existence of a legal obligation; rather, as Carl
Schmitt put it, ‘sovereign is he who decides on the exception’. C. Schmitt, Political Theology: Four
Chapters on the Concept of Sovereignty [1922], trans. G. Schwab (Cambridge, MA: The MIT Press,
1985), 5. Schmitt went so far as to say that ‘[i]f individual states no longer have the power to
declare the exception, . . . then they no longer enjoy the status of states’. Ibid., 11.

22 Jonathan Charney invoked this latter point in defence of the domestic legal validity of a US
Executive Order that breaches customary international law (a point still hotly debated in US
foreign-relations law). J.I. Charney, ‘The Power of the Executive Branch of the United States
Government to Violate Customary International Law’, 80 American Journal of International Law
(1986) 913.

23 The fact that legal obligations may be dependent on politics for their implementation does not
render them mere political obligations. Unlike the latter, legal obligations are binding on the
legal personality of the state rather than merely on a particular leadership, and in the event of
violation, license recourse to ‘countermeasures’ (i.e. presumptively unlawful acts permitted in
proportionate response to breach). Moreover, distinctively legal methodologies govern determi-
nations of the content of legal obligations.
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jurisdiction on an international dispute-resolution body, that system does not
ordinarily obligate the state to submit to the judgment of a particular institu-
tion that the state may consider biased against its interests and values.24

A fortiori, no legal recourse against transgressive acts of state can ordinarily
be sought in the domestic courts of another state. The doctrine of foreign state
immunity reflects the presumption that no self-respecting state will allow its
inherently governmental (as opposed to its purely commercial) conduct to be
subjected to judgment in a sovereign coequal’s courts.25

Moreover, it is too simple even to say that wherever international law is
given effect, international legal norms nullify contrary domestic legal norms.
It is true that a state ‘may not invoke the provisions of its internal law as
justification for its failure to perform’ its international legal obligations.26

It is also true that international law will generally deny recognition to the
fruits of an internationally unlawful act. However, certain sovereign acts,
even when undertaken in breach of legal obligation, create legal facts that the
international system cannot fail to recognize without breaching principles of
the international legal order itself.
Notwithstanding international legal obligation, states maintain a presump-

tive monopoly of the last word on public order in their territories. Thus, where
a state’s internal legal regime authorizes an act inconsistent with the state’s
international legal obligations, the principle of nullum crimen sine lege, as
embodied in international human rights law,27 would not ç absent the applic-
ability of a specific overriding international penal norm ç permit a criminal
prosecution that treats as a nullity the exculpatory domestic norm in effect
at the time and place of the act in question.28

24 This is not to say that the international legal system acknowledges the state as the authorita-
tive interpreter of its own obligations. Nonetheless, because the power of authoritative inter-
pretation is often diffused throughout the community of states as a whole, it is often difficult to
bring that power cohesively to bear on the wrongdoing state.

25 ‘It has become an established rule that between two equals, one cannot exercise sovereign will
or power over the other, ‘‘Par in parem non habet imperium’’.’ S. Sucharitkul, ‘Immunities of
Foreign States before National Authorities’, 149 Recueil Des Cours (1977) 87, at 117. But see
L.M. Caplan, ‘State Immunity, Human Rights, and Jus Cogens: A Critique of the Normative
Hierarchy Theory’, 97 American Journal of International Law (2003) 741, at 745^765 (arguing
provocatively that this is essentially a rule of comity, rather than of international law, and
should therefore give way in respect of ‘most, if not all, activity that constitutes human rights
offenses’).

26 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, 8 ILM 679 (1969),
Art. 27. The provision applies expressly to treaty obligations, but the same principle applies to
customary obligations.

27 International Covenant on Civil and Political Rights (ICCPR), 16 December 1966, 999 UNTS 17;
6 ILM 368 (1967), Art. 15.

28 See A. Slaughter, ‘Defining the Limits: Universal Jurisdiction and National Courts’, in S. Macedo
(ed.), Universal Jurisdiction: National Courts and the Prosecution of Serious Crimes Under
International Law (Philadelphia: University of Pennsylvania Press, 2004) 168, at 175^176 (the
presumptive attribution of breaches of international obligation to the state alone implicates the
principle of nullum crimen sine lege, which can be ‘read to mean that international law must
have prohibited the act as committed by an individual rather than by a state’).

222 JICJ 6 (2008), 215^239
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State sovereignty, rather than being straightforwardly displaced by interna-
tional legal obligation, retains a residual presence alongside international
legal obligation. More to the point, international law acknowledges sovereign
prerogatives that withstand the state’s violation of an international legal obliga-
tion. Those acknowledged prerogatives frequently operate to protect individuals
who actç albeit in an internationally wrongful mannerç in the state’s service.
Immunity ratione materiae, though distinct from nullum crimen sine lege,

overlaps with it both conceptually and practically.29 Immunity ratione materiae
is tied to the logic of state immunity, as it guards against the use of prosecu-
tions and lawsuits against current and former state officials as a device to
circumvent the immunities attaching to the state itself. Inasmuch as immunity
ratione materiae exists for the state’s, rather than the agent’s, benefit, it is both
broader and narrower in its coverage than the nullum crimen defence: broader,
in that it applies even to those acts, committed under colour of official capacity,
that are crimes under the law of the agent’s state;30 narrower, in that the state
(perhaps following regime change) can decide post hoc to waive the defence,
thereby leaving the agent ‘hung out to dry’.31

However, as international criminal law develops largely by custom and by
practice in the application of treaties rather than by elaborate legislative pro-
cesses, it is typically the same patterns of inaction that establish both the
absence of a substantive international crime and the presence of immunity
ratione materiae. Moreover, the failure of the international penal norm to
emerge in support of an international obligation reflects the same respect for
sovereign prerogative that immunity ratione materiae embodies. Indeed, it is
possible for the nullum crimen defence to arise directly from immunity ratione
materiae: where, in the name of redressing an international law violation that
has not been established as an international crime, a domestic prosecution
proceeds from extraterritorial penal legislation that somehow falls within the
state’s internationally recognized jurisdiction to prescribe, immunity ratione
materiae blocks the prosecuting state’s jurisdiction to prescribe within the
scope of the foreign-state agent’s official capacity, thereby leaving no penal
law that condemns the agent’s conduct.
The veil of sovereignty here serves not merely impersonal ‘state interests’,

but also important human interests. The benefits of governance depend upon
individuals acting collectively in pursuit of a project of public order that may

29 Antonio Cassese construes immunity ratione materiae as, not a procedural bar to jurisdiction,
but a ‘substantive defence’, available to ‘any de jure or de facto State agent’ performing official
acts, establishing that the ‘violation is not legally imputable to [the agent] but to his state’.
A. Cassese, International Criminal Law (Oxford: Oxford University Press, 2003), 266; accord
Akande, supra note 11, at 412^415.

30 See, e.g. Regina v. Bow Street Metropolitan Stipendiary Magistrate (Pinochet III), 1 AC 147, 203
(Lord Browne-Wilkinson: ‘Actions which are criminal under the local law can still have been
done officially and therefore give rise to immunity ratione materiae.’).

31 See, e.g. Pinochet III, ibid., 30, at 265, opinion of Lord Saville (‘These immunities belong not to
the individual but to the state in question. They exist in order to protect the sovereignty of that
state from interference by other states. They can, of course, . . . be waived by the state in
question.’).
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from time to time be subject to controversy. Recognized governments, which
exercise the legal prerogatives of sovereign states, often duly authorize conduct
adverse to the interests of foreign states or to the values of political opponents,
and such conduct is often arguably ç sometimes indisputably ç in breach of
an international legal obligation.32 Individuals acting within national territory
in the service of their internationally recognized governments are not ordinar-
ily thought personally to assume the risk that the domestic authority for that
conduct will be declared null and void, and that the merits of their conduct
will be subjected to penal judgment according to an external set of laws,
implemented by courts adverse to their states’ interests and/or their govern-
ments’ aims. Individuals do, of course, risk political and moral condemnation
for their actions on behalf of a controversial government that comes to be
reprehended at a different time or place, but their guilt or innocence of crime
should not ordinarily depend on whether they one day find themselves subject
to a court that disdains the authority of the recognized government that
they served.

B. International Criminal Law and Normative Hierarchy

However, the foregoing principle admits of exceptions. As the Nuremberg
tribunal famously stated: ‘He who violates the laws of war cannot obtain
immunity while acting in pursuance of the authority of the state if the state
in authorizing action moves outside its competence under international law.’33

While a state does not generally lack the international legal competence to
authorize conduct in breach of an international legal obligation, it does lack
the competence to confer immunity ratione materiae on the violation of certain
norms that the international system has designated as a basis for the personal
criminal liability of state agents. The precise contours of this phenomenon are
a matter of intense debate.
Some scholarly writings and dicta in judicial opinions have lately construed

jus cogens norms (which do not admit of ‘persistent objection’ to their establish-
ment, nor of justifications or excuses for non-performance, and which void
contrary treaty provisions) and obligations erga omnes (which are owed to
the international community as a whole rather than to individual states on a
reciprocal basis) as all-purpose trumps ç ‘higher’ norms that operate directly
to overrule all legal impediments to their enforcement. This assertion of
normative hierarchy is used to overcome the distinction between state and
individual responsibility, the limitations on extraterritorial jurisdiction, the

32 Prisoner-of-War status reflects this consideration. Combatant privilege protects properly identi-
fied military personnel from personal liability for violent acts, subject to the limits of jus in bello,
but irrespective of the international legal wrongfulness of the state’s recourse to force. For an
examination of this norm’s moral significance, see C. Kutz, ‘The Difference Uniforms Make:
Collective Violence in Criminal Law andWar’, 33 Philosophy and Public Affairs (2005) 148.

33 ‘Judicial Decisions: International Military Tribunal (Nuremberg), Judgment and Sentences’,
41American Journal of International Law (1947) 172, at 221.
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immunity ratione materiae possessed by state agents generally, the immunity
ratione personae possessed by currently serving diplomats, heads of states and
associated officials engaged in external relations,34 and the immunity of state
entities.
This approach is indicated in frequently cited dicta from a 1998 decision

of the International Criminal Tribunal for the former Yugoslavia (ICTY) in
Furundz› ija. There the Trial Chamber held forth on the ‘particularly high status
in the international normative system’ of ‘the cluster of treaty and customary
rules on torture’, attributing as automatic consequences of jus cogens the estab-
lishment of universal criminal and civil jurisdiction and the voiding of
immunities.35

However, nothing logically compels the step from a norm’s supremacy within
the international system to the international system’s denial of legal recogni-
tion to all domestic authority shielding state agents from personal liability for
breach.36 As the International Law Commission has noted, ‘the category of
international obligations admitting of no derogation is much broader than the
category of obligations whose breach is necessarily an international crime’.37

Thus far, state practice and opinio juris have failed to supply firm grounding
for an assertion of normative hierarchy that overcomes all barriers of sovereign
prerogative. Some prominent recent decisions of the International Court of
Justice,38 the European Court of Human Rights39 and the British House

34 After leaving their posts, former heads of state, heads of government, foreign ministers and
diplomats continue to be covered by the same immunity ratione materiae that applies to all
other state agents, except that the scope of the latter immunity is enlarged to cover acts
committed outside of national territory within the scope of the diplomatic role (states having
consented to such immune foreign-state activity within their territories). References to ‘former
diplomat’or ‘former head-of-state’ immunity are misleading in so far as they seem to character-
ize immunity ratione materiae as a degraded form of immunity ratione personae; the two con-
cepts should be understood as distinct. See, e.g. A. Cassese,‘When May Senior State Officials Be
Tried for International Crimes?’ 13 European Journal of International Law (2002) 853, at 862^864.

35 Judgment, Furundz› ija (IT-95-17/1-T),Trial Chamber, 10 December 1998, xx147, 155.
36 See, e.g.W.N. Ferdinandusse, Direct Application of International Criminal Law in National Courts

(The Hague: T.M.C. Asser Press, 2006), 182 (noting that a prohibition’s jus cogens status does not
imply the same status for the duty to prosecute the offense).

37 International Law Commission, Commentary to the Draft Articles on State Responsibility (Art.
19) (1996) (available at http://lcil.law.cam.ac.uk/ILCSR/rft/Sr19.rtf, visited 5 march 2008), x 62,
at 120, quoted in M. Byers, Custom, Power, and the Power of Rules (Cambridge: Cambridge
University Press, 1999) 184^185 n. 95.

38 See Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium) (Yerodia), ICJ Reports (2002) 3, upholding the immunity ratione personae of a currently
serving foreign minister from prosecution in a foreign-state court for crimes against humanity.
The Court further gave dictum, albeit of doubtful significance, seeming to exempt from state
agents’ immunity ratione materiae in foreign-state courts only such crimes as are committed ‘in
a private capacity’, ibid., x61, a category into which torture, by its very terms, cannot fall. For a
persuasive critique of this dictum, see M. Spinedi, ‘State Responsibility v. Individual
Responsibility for International Crimes: Tertium Non Datur?’ 13 European Journal of
International Law (2002) 895.

39 Al-Adsani v. United Kingdom, 34 EHRR 273 (2001), in which a closely divided Grand Chamber
held that human rights law does not require a state court to void foreign state immunity in civil
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of Lords40 have upheld immunities in contradiction to that assertion.41

Most notably, in Pinochet, although the 3-2 decision of the first House of
Lords panel sweepingly nullified the former Chilean dictator’s immunity
ratione materiae on the ground that torture, being a jus cogens violation,
cannot count in international law as a state function,42 the final judgment
nullified immunity only for acts occurring after the Torture Convention came
into force in 1988,43 thus affirming that the jus cogens status of a standard of
conduct does not, without a separate step, suffice to expose a breaching state’s
agent to foreign prosecutions. And surprisingly, a unanimous House of Lords
panel has since held, even with respect to alleged violations of Article 1 of the
Torture Convention, that immunity ratione materiae continues to protect for-
eign state agents from civil suits.44

Sweeping assertions of normative hierarchy tend to operate from the
assumption that whereas ordinary norms of international law represent the
express and implied consent of states to a coordination of interests, higher
norms of international law represent a consensus (albeit more hypothesized
than empirical) of an international community, including but not limited to
states, on principles of fundamental justice.45 However much validity there
may be to this dichotomy, moral issues are no less susceptible to disagreement
than non-moral ones; in particular, overlapping agreement among the bearers
of various political moralities about the validity of norms in the abstract does
not necessarily imply agreement about how these norms should be interpreted
to apply in concrete cases ç where the unity of the putative consensus
frequently gives way to the diversity of the underlying constituent worldviews ^
nor about whether other applicable principles and policies may take priority
over the norm in exigent circumstances. Although the logic of human rights
and humanitarian law norms differs in important ways from norms that

suits for torture. The dissent insisted that ‘the jus cogens nature of the prohibition of torture
entails that a state allegedly violating it cannot invoke hierarchically lower rules (in this case,
those on state immunity) to avoid the consequences of the illegality of its actions’. Ibid.,
298^299.

40 Al-Adsani v. Government of Kuwait (No. 2), 1996 ILR 536, holding that state immunity precludes
civil suits against foreign states for torture.

41 As Hazel Fox has put it, state immunity ‘does not contradict a prohibition contained in a jus
cogens norm but merely diverts any breach of it to a different method of settlement. Arguably,
then, there is no substantive content in the procedural plea of State immunity upon which a jus
cogens mandate can bite’. H. Fox, The Law of State Immunity (Oxford: Oxford University Press,
2002), 525.

42 Regina v. Bow Street Metropolitan Stipendiary Magistrate (Pinochet I), 1 AC 61 (2000). That
judgment was vacated after the disclosure of one Law Lord’s ties to a human rights group
participating in the litigation.

43 Pinochet III, supra note 30, at 204^205, opinion of Lord Browne-Wilkinson.
44 Jones v. Ministry of the Interior of the Kingdom of Saudi Arabia, 2006 UKHL 26. For a persuasive

criticism of this holding, see E. Steinerte and R.M.M.Wallace, ‘Case Report: Jones v. Ministry of
the Interior of the Kingdom of Saudi Arabia’, 100 American Journal of International Law (2006)
901, at 905.

45 For a critical perspective on such claims, see J.L. Cohen, ‘Whose Sovereignty? Empire Versus
International Law’, 18 Ethics and International Affairs (2004) 3.
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represent a mere coordination of interests (especially in transcending recipro-
city), the former norms derive their legal character from similar processes, and
are similarly constrained by the limits of those processes.46

3. The Case for Limiting Extraterritorial Prosecution
Guarding the line between ‘torture’ under Article 1 of the Torture Convention
and ‘cruel, inhuman and degrading treatment’ under Article 16, for the purpose
of limiting the reach of transnational criminal justice, is currently not a
fashionable enterprise.47 The Bybee Memo has done nothing to improve the
perceived respectability of such line-drawing. But the line is important, for
reasons of fairness to criminal defendants, peaceful and respectful interna-
tional relations and ç perhaps less obviously ç the maintenance and
enhancement of detainee treatment standards.

A. Four Categories of Transgression of the Integrity of the Person

In order to assess prosecutorial efforts in light of the principles and policies
underlying the international legal order, it is helpful to distinguish four cate-
gories of transgressions of the integrity of the person that may be committed
under colour of state authority, whether or not in the context of a certified
‘armed conflict’: (i) transgressions not substantially related to a cognizable
governmental objective, because the supposed governmental objective is noth-
ing more than a cover for the state agents’ private indulgence of sadism or
venality; (ii) transgressions not substantially related to a cognizable govern-
mental objective, because the express or tacit governmental objective, while
authentic, has been internationally recognized as inadmissible; (iii) transgres-
sions not substantially related to a cognizable governmental objective, because
the official conduct, albeit non-private in nature, is manifestly criminal under
internal law and is not claimed by the state to constitute a legitimate govern-
mental act and (iv) transgressions substantially related to a cognizable govern-
mental objective. These categories are thematic rather than doctrinal; they do
not constitute recognized legal categories in themselves, but they reflect an
important subtext to the discourse on international criminal justice.

46 For a sceptical overview of claims for normative hierarchy in the international system, see
D. Shelton, ‘Normative Hierarchy in International Law’, 100 American Journal of International
Law (2006) 291.

47 Note, for example, the official commentary to the ‘Princeton Principles on Universal
Jurisdiction’, which repudiates the distinction altogether. The Princeton Principles on Universal
Jurisdiction (Princeton, N.J.: Princeton University Program in Law and Public Affairs, 2001)
48^49. Also available on-line at http://lapa.princeton.edu/hosteddocs/unive__jur.pdf. The
document-in-chief, adopted by a well-regarded group of scholars, jurists and activists, explicitly
disavows any suggestion of limits to the expansion of the practice of universal jurisdiction.
Ibid., Principle 13.
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The first category reflects the broadest confluence of interests and values.
Each state can be presumed to have a strong incentive to prevent the commis-
sion of essentially private crime in its name. This is not to say that a state can
always be expected to address such conduct effectively; through corruption,
negligence or mere failure of organizational efficacy, a government may be
unwilling or unable to fulfil its responsibility to hold individuals accountable
for such crime. In those circumstances, international criminal justice ç in the
form of either international tribunals or foreign-court exercises of extraterri-
torial jurisdiction ç may usefully supplement domestic legal processes.
Although episodic external redress will not likely, by itself, much affect the
local culture of impunity that brought about the abuses, and may be too
unsystematic to have a significant deterrent effect, such redress may serve
some of the ordinary purposes of criminal justice, including incapacitation
of still-dangerous perpetrators and reaffirmation of the dignity of victims.
Moreover, extraterritorial prosecutions in these contexts are unlikely to
inflame international relations, and pose no special dangers of unfairness.
The second category occasions a far more distinctive contribution for extra-

territorial criminal processes, since it involves authentic acts of state rather
than acts committed under mere colour of state authority. Genocide, crimes
against humanity and gross and systematic violations of the laws of war are
occasionally undertaken by states as a matter of official policy, and thus are
unlikely to be addressed in the state’s own courts, at least for as long as the
offending regime remains in power (and perhaps, for a variety of reasons,
beyond that time). Although states may plausibly find it to their advantage ‘to
destroy, in whole or in part, a national, ethnical, racial or religious group’, to
undertake a‘widespread or systematic attack . . .against [a] civilian population’,
or to implement ‘a plan or policy or . . .a large-scale commission’ of grave
breaches or other serious violations of the laws of war,48 such transgressions
either directly embody objectives that the international community has repu-
diated ç such as expulsion of an ethnic group from a territory ç or indirectly
manifest, by their blatant excessiveness, unacknowledged objectives that go
beyond such recognized sovereign purposes as national defence and internal
security. International criminal responsibility serves a special purpose in these
cases, for it reaffirms states’ renunciation of the legal capacity to authorize the
pursuit of inadmissible objectives; international criminal justice responds to
the state whose actions have no defence cognizable in a normative system
rooted in the United Nations Charter.49 In these circumstances, concerns
about the dangers of extraterritorial prosecution give way to the international
community’s need to affirm its insistent condemnation of conduct in this
category.

48 Arts 6, 7 and 8 ICCSt.
49 The Security Council establishes international criminal tribunals only in response to systema-

tic crimes that it identifies as anathema to international peace and security. The International
Criminal Court’s substantive and procedural prerequisites to the initiation of prosecutions will
likely have the effect of blocking cases that do not rise to a similar level.
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The third category includes acts, less extreme than those in the second
category, that have political rather than private motivations, and that may
occur at the direction of high officeholders, but that the state does not purport
to authorize, either through standing legal doctrines or though extraordinary
decrees. These acts, while governmental in nature, are uncontroversially
crimes within the domestic order, being either blatantly excessive in relation
to a public purpose or blatantly in service of some partisan interest opposable
to the public interest; failure of domestic legal redress can be attributed to the
corruption or intimidation of domestic processes, rather than to the existence
of an internally valid legal defence. The state effectively concedes ç often by its
very denials and attempts at concealment ç that the acts cannot be justified.
The substance of the acts thus falls outside the scope of the sovereign author-
ity that external systems are bound to respect; neither the act-of-state doctrine
nor the defence of nullum crimen sine lege is applicable.50

Nonetheless, in adjudging the factual guilt or innocence of state officials,
extraterritorial criminal processes may be prone to bias against state officials
who have zealously pursued internationally unpopular policies. Moreover,
such processes, directed against local exercises of state power, will inevitably
present an affront and an intrusion upon sovereign states. Therefore, even
where the category of conduct is acknowledged to be criminal, states consent
sparingly to foreign-court jurisdiction and to the withdrawal of immunity
ratione materiae.
The fourth category involves authentic state decisions to violate interna-

tional norms in the service of governmental objectives that, however contro-
versial, are cognizable in an ideologically plural system of sovereign equality.51

State agents carrying out these decisions would have valid defences in internal
law, owing either to standing legal doctrines or to exercises of acknowledged
prerogative powers. Having suspended compliance with its international legal
obligations or having adopted an unjustifiably tendentious view of its obliga-
tions, the state, in its corporative capacity, has incurred international legal
responsibility. The open question is whether and to what extent extraterritorial
criminal processes can and should be invoked to impugn those state officials
who participated in, or followed, internally authoritative decisions to engage
in ruthless acts.
The Torture Convention entails the expansion of international criminal jus-

tice from the first two categories into the third and, potentially, the fourth.
There are good reasons to take care that prosecutions in the third category

50 This category is intended to encompass the circumstances of Fila¤ rtiga v. Pen‹ a-Irala, 630 F2d 876
(2d Cir. 1980), in which a Paraguayan police official carried out politically motivated acts of
torture and murder, in clear violation of Paraguayan law, that the Paraguayan government ç
though clearly complicit ç refrained from adopting as acts of state.

51 See, e.g. Declaration on Principles of International Law Concerning Friendly Relations and
Co-operation Among States in Accordance with the Charter of the United Nations (‘Friendly
Relations Declaration’), GA Res. 2625 (XXV) (1970) (‘Every State has an inalienable right to
choose its political, economic, social, and cultural systems, without interference in any form
by another State’).
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do not exceed the terms of state consent. More significantly, in regard to the
fourth category, there are good reasons, if not to avoid prosecutions altogether,
at least to resolve all doubts on the side of restraint. The line between Article 1
and Article 16 does not match precisely the line between the third and fourth
categories: states may authoritatively decide to commit full-on torture in
the service of governmental purposes, notwithstanding having renounced the
legal capacity to insulate such acts from international criminal liability,
whereas cruel, inhuman and degrading treatment may involve unacknow-
ledged or rogue activity that is unambiguously criminal under internal
law. Nonetheless, prosecutions for acts that fall properly within the scope of
Article 16 rather than Article 1 are more likely to encounter the pitfalls of the
fourth category.

B. Extraterritorial Prosecution of Cruel, Inhuman and Degrading
Treatment and the Pitfalls of the Fourth Category

1. Fairness to Defendants

The most obvious obstacle to valid prosecutions in the fourth category is the
principle of nullum crimen sine lege. Article 15 of the International Covenant on
Civil and Political Rights (ICCPR) demands that ‘No one shall be held guilty of
any criminal offence on account of any act or omission which did not consti-
tute a criminal offence, under national or international law, at the time when
it was committed.’52 This provision cannot properly be escaped by invoking
general criminal provisions of domestic law and then nullifying exculpatory
enactments that breach international human rights obligations; as discussed
before, domestic enactments that breach international legal obligations are not
ipso facto void or voidable.53 Thus, for state authorization to be overridden in
the penal context, the international system must specifically recognize the
conduct as triggering individual criminal responsibility, not merely state
responsibility.
Even where a penal provision such as Article 1 of the Torture Convention

might plausibly be read broadly enough to pertain to the conduct, however,

52 ICCPR Art.15(1). Art.15(2) goes on to state as follows: ‘nothing in this article shall prejudice the
trial and punishment of any person for any act or omission which, at the time when it was
committed, was criminal according to the general principles of law recognized by the commu-
nity of nations’. Since international law includes such ‘general principles’ among its sources,
it is not clear whether the reference to ‘general principles of law’actually inserts an additional
category of crimes. ICJ Statute, Art. 38(1)(c). However, certain acts may be acknowledged as
crimes by the international system without constituting crimes against the international
system. In any event, an interpretation that draws on a transnational commonality in regard
to the elements of a crime, but neglects to take account of the diversity of approaches to the
bases for exculpation, would do violence to the underlying principle.

53 I have made this point at length elsewhere. See B.R. Roth, ‘Retrospective Justice or Retroactive
Standards? Human Rights as a Sword in the East German Leaders Case’, 50 Wayne Law Review
(2004) 37.
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serious problems arise from the de facto relativity of standards. For all of the
moralism embodied in the human rights and humanitarian law standards
developed since World War II, the reality is that the community of states has
decisively eschewed only those violations of the integrity of the person that
are anticipated to be unnecessary to cognizable objectives. Many gruesome
but useful military tactics remain unprohibited,54 and conflicting assessments
of the validity of military tactics often reflect the parties’ differential access to
military technology. The collateral infliction of civilian losses is criminalized
only where such losses figure to be ‘clearly excessive in relation to the concrete
and direct overall military advantage anticipated’.55 Moreover, while the target-
ing of civilians in warfare is putatively subject to an absolute prohibition,56 the
major liberal war-fighting powers have refused to renounce all belligerent
reprisals against civilians,57 and the International Court of Justice has been
unwilling to rule out the legality of the use of nuclear weapons in the case of a
dire threat to a state’s survival.58 Crippling economic sanctions are authorized
even where their consequences are known to be lethal to large numbers of
innocents, including (especially) children.59 Although ‘terrorism’ is sweepingly
condemned, the term continues to lack an authoritative definition, as one part
of the international community has sought to exempt military action by states,

54 Such tactics include, shockingly, the use of white phosphorus in combat against enemy troops.
See ‘U.S. Forces Used ‘‘Chemical Weapon’’ in Iraq’, The Independent, 16 November 2005, available
at http://news.independent.co.uk/world/americas/article327379.ece; visited 5 March 2008;
S. Shane, ‘Defense of Phosphorus Use Turns Into Damage Control’, NY Times, 21 November
2005, A1. Art. 35(2) of Additional Protocol I to the Geneva Conventions, 8 June 1977, 1125
UNTS 3 (to which the United States is not a party, but which the US acknowledges as including
many provisions that embody customary international law), prohibits employing ‘weapons,
projectiles and material and methods of warfare of a nature to cause superfluous injury or
unnecessary suffering’, but this provision arguably does not preclude use of incendiary chemi-
cals against fortified structures occupied by combatants.

55 Art. 8(2)(b)(iv) ICCSt.
56 See Additional Protocol I, supra note 54, Arts 51^55.
57 See E. Benvenisti, ‘Human Dignity in Combat: The Duty to Spare Enemy Civilians’, 39 Israel Law

Review (2006) 81, at 103 n. 84. The US representative to the 1977 Geneva Protocol negotiations
stated the objection as follows: ‘It is unreasonable to think that massive and continuing attacks
directed against a nation’s civilian population could be absorbed without a response in kind. By
denying the possibility of response and not offering any workable substitute, Art. 51 [of the
First Additional Protocol] is unrealistic and cannot be expected to withstand the test of future
conflicts.’ Report of George H. Aldrich, excerpted at 72 American Journal of International Law
(1978) 405, at 406; see also the reservations to Art. 51 appended to the Additional Protocol I
ratification instruments of the United Kingdom, available at http://www.icrc.org/Web/eng/
siteeng0.nsf/iwpList166/A06D567EA584477CC1256B66005B94B8; visited 5 March 2008, and
of France, available at http://www.icrc.org/web/fre/sitefre0.nsf/htmlall/5fzhxv?opendocument,
visited 5 March 2008.

58 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons, 1996 ICJ 226 (8 July),
xx 95^97.

59 See, e.g. R. Garfield, ‘Health and Well-Being in Iraq: Sanctions and the Impact of the Oil-for-
Food Program’, 11 Transnational Law and Contemporary Problems (2001) 277; R. Normand and
C. Wilcke, ‘Human Rights, Sanctions, and Terrorist Threats: The United Nations Sanctions
against Iraq’, 11 Transnational Law and Contemporary Problems (2001) 299.
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and another part has sought to exempt asymmetrical resistance to ‘colonial
domination, alien occupation and racist regimes’.60

Furthermore, while transgressions of accepted standards are purportedly no
less criminal for having been reasonably calculated to serve a just cause, this
proposition comports with neither prosecutorial practice nor human psychol-
ogy. As the conflicted responses to the excesses of the 1999 NATO bombing of
Serbia bear out, successful campaigns in the service of well-regarded causes
will seldom draw determined outrage, let alone criminal proceedings.61

Accordingly, as Henry Steiner has argued, both prosecutorial discretion and
ultimate judgments of guilt or innocence in universal jurisdiction cases can be
expected to depend heavily on political and ideological dispositions present in
the forum state; ‘A political leader or military figure could be understood or
imagined within one state or group as hero, in another as villain, within one
state or group as freedom fighter, in another as terrorist.’62

One may object that the above line of argumentation seeks to legitimate
a ‘tu quoque’ defence that both jurists and theorists ordinarily repudiate.
To be sure, as a general matter, a crime is no less a crime merely because
others have gotten away with the same conduct, and the failure to uphold justice
everywhere is no reason, in itself, to abstain from doing justice anywhere.
Nonetheless, tu quoque arguments are better than their reputation in two

contexts that are precisely relevant here: where a standard’s legal validity
ultimately rests on its manifestation in patterns of actual practice; and where
a legal process is designed to single out a special class of wrongdoers for
vilification. International norms are rooted in customary practice, and imple-
mentation patterns may qualify even the express terms of binding international
instruments.63 That states do not invoke (let alone enforce) the norm against
favoured actors raises questions about the authenticity of the putative norm.
Furthermore, even where a collective opinio juris genuinely affirms the norm in
question, it is morally and politically illegitimate to vilify individuals for using,

60 See, e.g. A. Schmid, ‘Terrorism - The Definitional Problem’, 37 Case Western Reserve Journal of
International Law (2005) 377, at 385; J. Petman, ‘The Problem of Evil and International Law’,
in J. Petman and J. Klabbers (eds), Nordic Cosmopolitanism: Essays in International Law for Martti
Koskenniemi (Leiden: Martinus Nijhoff Publishers/Brill Academic Publishers, 2003), 111^140.

61 See P. Benvenuti, ‘The ICTY Prosecutor and the Review of the NATO Bombing Campaign
against the Federal Republic of Yugoslavia’, 12 European Journal of International Law (2001) 503;
see also Human Rights Watch, Civilian Deaths in the NATO Air Campaign (February 2000),
available at http://www.hrw.org/reports/2000/nato/Natbm200.htm#P39_9944, #P88_14845,
visited 5 March 2008 (‘In its investigation Human RightsWatch has found no evidence of war
crimes’ despite finding that the purpose of ‘the bombing of state Serb Radio and Television
headquarters in Belgrade on April 23 . . . seems to have been more psychological harassment
of the civilian population than to obtain direct military effect’).

62 H.J. Steiner, ‘Three Cheers for Universal Jurisdiction ^ Or Is It Only Two?’, 5 Theoretical Inquiries
in Law (2004) 199, at 229.

63 SeeVienna Convention on the Law of Treaties, supra note 26, Art. 31(3) (‘There shall be taken into
account, together with the context . . . (b) any subsequent practice in the application of the
treaty which establishes the agreement of the parties regarding its interpretation; . . .’).
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in a disfavoured cause, means that cannot be distinguished in principle from
means tolerated in the service of favoured causes.64

This argument is not intended to vindicate, as a moral or juridical principle,
the maxim that ‘the end justifies the means’. It is, however, intended to high-
light the continued prevalence of that maxim in the actual practice of states,65

as well as in empirical public opinion and human psychology. Where they
perceive the moral stakes of the outcome to be high enough (as, for example,
in confronting an enemy that appears to respect no limits), informed persons of
good faith and sound reason very often, rightly or wrongly, approve of recourse
to ruthless means.66

Penal processes entail not only condemnation of wrongs, but vilification of
wrongdoers. Such vilification presupposes not only abstractly wrongful action,
but substantial departure from the shared values of the relevant political com-
munity. A pluralistic international community, however, can appeal only to an
overlapping consensus among the bearers of diverse, and often conflicting,
political values. Given that international criminal processes are designed
to pillory individuals as ‘enemies of the human race’ ç wrongdoers whose
criminality transcends the bounds of any particular national political commu-
nity ç hypocrisy in this context represents not a salutary ‘tribute that vice
pays to virtue’, but outright injustice.
The danger that grants of extraterritorial jurisdiction will license foreign

legal systems to undertake hypocritical exercises in vilification justifies a

64 Even at Nuremberg, German Admiral Karl Doenitz was successfully defended on the count of
engaging in unrestricted submarine warfare on the basis of an affidavit from US Admiral
Chester Nimitz, who averred that he had done the same against the Japanese. See
G.J. Simpson, ‘Didactic and Dissident Histories in War Crimes Trials’, 60 Albany Law Review
(1997) 801, at 806 n. 26.

65 US constitutional jurisprudence governing cruel, inhuman and degrading treatment or punish-
ment ç a jurisprudence that the US maintains, by reservation, as the limit of its obligations
under Art. 16 of the Torture Convention, and that the Detainee Treatment Act, Pub. L.
No. 109-148, xx 1001^1006 (2005), establishes as the limit of statutory control over detainee
treatment practices ç arguably prohibits (as ‘conscience-shocking’) only ‘conduct intended to
injure in some way unjustifiable by any government interest’. Chavez v. Martinez, 538 US 760,
775 (2003). Most tellingly, inWhitley v. Albers, 475 US 312, 320^321 (1986), where gunfire was
used to quell a prison riot, the test, in view of the guards’ ‘competing obligations’and the Court’s
‘appropriate hesitancy to critique in hindsight decisions necessarily made in haste, under
pressure, and frequently without the luxury of a second chance’, was ‘whether force was
applied in a good faith effort to maintain or restore discipline or maliciously and sadistically
for the very purpose of causing harm’.

66 A survey by the Pew Research Center for the People and the Press, conducted in the United
States in October 2005, asked 2006 adults whether they thought ‘the use of torture against
suspected terrorists in order to gain important information can often be justified, sometimes be
justified, rarely be justified, or never be justified’. Sixty-three percent responded that, at least on
rare occasions, torture for that purpose could be justified. T. Carney, ‘Americans, Especially
Catholics, Approve of Torture’, National Catholic Reporter, 24 March 2006, available at http://
www.natcath.org/NCR_Online/archives2/2006a/032406/032406h.htm, visited 5 March 2008.
For a thoughtful, if disturbing, philosophical defence of the use of torture in the interrogation
of high-value terrorism suspects, see E. Posner and A.Vermeule, ‘Should Coercive Interrogation
be Legal?’, 104 Michigan Law Review (2006) 671.
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restrictive reading of the Torture Convention’s Article 1 trigger for the grant
of universal jurisdiction. Extraterritorial prosecution is an unproblematic
response to acts of torture undertaken out of gratuitous cruelty, as part of an
attack on an entire sector of a civilian population, or as part of a policy that the
state itself evidently understands to be indefensible. In contrast, where a poli-
tical community’s authoritative organs have determined to depart, in the name
of a duty to protect the population collectively, from an international legal duty
to respect the physical integrity of each person individually, assessments are
inevitably coloured by partisanship. In particular, where responsible officials
have authorized internationally unlawful methods in an effort to extract
actionable intelligence from suspected terrorists who may bear knowledge
relevant to the prevention of future attacks on civilians, the reactions of foreign
prosecutors, judges and juries will predictably be driven, at least in part, by
extralegal criteria.
It is problematic in such contexts for the state agent, whether responsible for

the decision itself or merely its execution, to be judged by those unsympathetic
to his or her government or its ends. The universalistic values invoked by
advocates of extraterritorial criminal jurisdiction are distorted where a case’s
outcome will depend on the political sympathies dominant in the forum state.
The broader the construction of the terms of Article 1, the greater the danger
of such distortion.

2. Peaceful and Respectful International Relations

To the extent that extraterritorial jurisdiction licenses the vilification of perpe-
trators of authentic acts of state; it has the potential to undermine the platform
that undergirds peaceful and respectful international relations. Working rela-
tionships in the international arena largely depend on maintaining an ‘agree-
ment to disagree’, not only about conflicts of interest, but also about matters of
fundamental justice. International efforts to secure the bases of human well-
being routinely require the cooperation of political leaders to whom significant
human rights violations can be attributed. Even recourse to force, both inter-
national and internal, must often be directed toward creating the conditions
for a compromise that will respect the honour of the opposing party, not with-
standing the opponent’s ruthless acts. Moreover, where ruthless acts have been
committed with substantial popular support, particular leaders cannot be
singled out for vilification without impugning underlying constituencies,
thereby further complicating efforts to establish cooperation going forward.
Thus, a narrow scope for extraterritorial penal jurisdiction and a persistent
respect for immunity ratione materiae reflect both natural and highly func-
tional tendencies of the international system.
Extraterritorial prosecution of the perpetrators of authentic acts of state,

beyond being a general irritant to international relations, would pose special
dangers to peace where employed in the service of an antagonistic foreign
policy. Indictments could be used as a rationale for hardening the government’s
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position against a foreign state,67 akin to the insistence that one ‘never nego-
tiate with terrorists’. Extraterritorial prosecutions might serve as a device to
discredit advocates of a peaceful settlement, purporting to reveal the feckless-
ness of those who counsel ç or who have in earlier instances counselled ç
restraint and compromise in the face of a certified evil. Worst of all, a legal
attribution of criminality to adverse regimes may be calculated to present
international institutions with enforcement demands that such institutions,
dependent on consensus among non-like-minded states, characteristically
cannot fulfil, thereby opening the door to unilateral exertions that can be
rationalized as implementing universal principles.68

Immunity ratione materiae is an important safeguard against such political
tactics. Moreover, failures to uphold immunity ratione materiae may lead an
impugned foreign leadership to take reciprocal action, imperilling current and
former public officials travelling abroad (against more than a few of whom
might be brought some colourable claim) and contorting legal processes into
instruments of political retaliation. Thus, Article 1 of the Torture Convention,
interpreted in light of the purposes and principles of the international system
as a whole, should be read to establish, not a broad opening for the transforma-
tion of state responsibility into personal criminal liability, but a relatively
narrow exception to established constraints on extraterritorial prosecution
of foreign-state agents.

3. Maintenance and Enhancement of Detainee Treatment Standards

Apart from the dangers associated with construing standards governing extra-
territorial criminal liability (such as Article 1 of the Torture Convention) to
encompass conduct properly belonging exclusively within standards governing
state responsibility (such as Article 16 of the Torture Convention), there is a
reverse danger: that a conflation of these concepts will confine state obliga-
tions to the narrow scope dictated by the mode of interpretation appropriate to
the specification of criminal conduct. This is less a danger in the case of Article
16 of the Torture Convention ç which only a few scholars have suggested as
a basis for extraterritorial criminal liability69 ç than in the case of Common
Article 3 of the Geneva Conventions, which is far more frequently invoked as
establishing a single standard for both state responsibility and international
criminal liability.

67 The US indictment of Panamanian strongman Manuel Antonio Noriega, albeit for drug traffick-
ing rather than human rights-related offences, illustrates this point.

68 Such invocation of universal principles in the face of institutional deadlock is brilliantly exem-
plified inW.M. Reisman, ‘Unilateral Actions and the Transformations of the World Constitutive
Process: The Special Problem of Humanitarian Intervention’, 11European Journal of International
Law (2000) 3. That model of argumentation was arguably decisive in winning over important
liberal constituencies to the Bush Administration’s decision to invade Iraq in 2003.

69 See The Princeton Principles on Universal Jurisdiction, supra note 47, Commentary at 47^48.
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Common Article 3, setting standards for the treatment of detainees in ‘armed
conflict not of an international character’, makes no express reference to penal
enforcement, and is not included within the Conventions’ ‘grave breaches’
regime for extraterritorial prosecution. Nonetheless, ‘serious violations’ of
Common Article 3 now plausibly give rise to universal jurisdiction as a
matter of customary international law,70 and it is not unusual for all violations
to be asserted as ‘war crimes’.71 Common Article 3 contains separate provisions
prohibiting ‘Violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture’, and ‘outrages upon personal dignity,
in particular humiliating and degrading treatment’, but does not expressly
suggest that the former prohibition gives rise to individual criminal liability,
nor that the latter gives rise to state responsibility exclusively.72

There are, however, good reasons to maintain the distinctness of the cate-
gories. If all breaches of state obligation in detainee treatment are ipso facto
international crimes, it follows logically, but perversely, that any detainee treat-
ment practice that is not an international crime is not a breach of state obliga-
tion. Even in a purely domestic context, such a conflation of standards is
problematic, as courts in a criminal proceeding would undoubtedly interpret
the standard restrictively, as appropriate where the focus is on the wrongdoing
of the captor; that restrictive interpretive approach would then have the effect
of diluting the standard for the administration of detainee treatment, which
is more properly governed by considerations of the harm and indignity to
be avoided, rather than the wrong to be punished. Courts addressing the
rights of detainees would be unduly reluctant to find a violation were penal
consequences would necessarily follow. There are a great many cases where
violations of the rights of the detainees should be recognized, even though the
captors should not be held guilty of criminal wrongdoing.73

70 See Henckaerts and Doswald-Beck, supra note 13, vol. I, at 568^607.
71 Prior to the passage of the Military Commissions Act of 2006, supra note 1, the United States

War Crimes Act established criminal liability for US personnel violating Common Art. 3, with-
out elaboration on or distinction among the Article’s provisions. The new legislation limits the
scope of criminal liability for ‘cruel treatment and torture’ under Common Art. 3(1)(a), and
establishes no criminal liability for violations of Common Art. 3(1)(c) (‘Outrages upon personal
dignity, in particular humiliating and degrading treatment’).

72 See Geneva III, supra note 12, Art. 3.
73 Several international law scholars have commented adversely on the (dubiously worded) 2006

amendment providing that ‘[n]o foreign or international source of law shall supply a basis for a
rule of decision’ in aWar Crimes Act prosecution for a ‘grave breach’of Common Art. 3, Military
Commissions Act, supra note 1, x 6(a)(2). See, e.g. M.J. Matheson, ‘The Amendment of the War
Crimes Act’, 101 American Journal of International Law (2007) 48, at 55; J.S. Martinez, ‘The
Military Commissions Act and ‘‘Torture Lite’’: Something for a Great Nation to Be Proud Of?’,
48 Harvard International Law Journal Online (2007) 58, at 60. However, the use of foreign and
international interpretations (including foreign penal applications) of Common Art. 3 to expand
the scope of criminal liability would defeat the statutory purpose of rendering distinct the
categories of domestic crime and international obligation (Indeed, such a judicial expansion of
the scope of penal liability would so misread the statute, even absent the ‘source of law’
language, as to violate due process). The distinctness of these categories should, in my view,
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In the international context, the problem is exacerbated by well-grounded
principles of treaty interpretation. A treaty provision establishing standards for
extraterritorial criminal liability must be read, in light of ‘any relevant rules of
international law applicable in the relations between the parties’,74 against the
background doctrines of nullum crimen sine lege and immunity ratione materiae.
It is a general principle of law that the scope of criminal liability be construed
narrowly in the defendant’s favour, and a specific principle, reflected in the
gymnastics of the House of Lords in the Pinochet and Jones cases discussed
before, that derogations from immunity not be lightly inferred.
Absent such constraining interpretive principles, however, treaties should be

interpreted, in light of their ‘object and purpose’,75 ‘so as to have the fullest
value and effect consistent with their wording (so long as the meaning not be
strained) and with other parts of the text’.76 In other words, where state
responsibility is at issue, interpretation and application of norms should con-
sistently err on the side of detainee protection. Thus, the attachment of crim-
inal liability in general, and of extraterritorial criminal liability in particular,
directly to human rights and humanitarian law standards would seriously
encumber the interpretation of those standards, to the detriment of the
rights-bearers.
It is imperative that international legal standards governing states’ treatment

of the most vulnerable individuals ç detained as enemies without protected
status, often in dark places, and despised by their captors ç be interpreted to
give the fullest effect to the principles underlying the establishment of an
international minimum standard of humane treatment. The question of how
states ought to treat detainees must never be confused with the question of
what detention practices are so egregious as to subject the captor to criminal
liability, let alone so egregious as to subject the captor, as an ‘enemy of the
human race’, to the penal judgment of a foreign court that may be hostile to
the captor’s cause.77

Perhaps the worst aspect of the notorious Bybee Memo was its title,
‘Standards of Conduct for Interrogation under 18 U.S.C. xx 2340^2340A’. The
Justice Department’s implication that anything short of an international crime
constitutes acceptable conduct does violence to the project of subjecting the
exercise of power to the rule of law, and is a stain on the honour of the United
States. International legal obligations extend far beyond forbearance from

generally be encouraged, though I share my colleagues’ suspicion that this particular statute is
intended to frustrate rather than to further the implementation of the international obligation.

74 Vienna Convention on the Law of Treaties, supra note 26, Art. 31(3)(c).
75 Vienna Convention on the Law of Treaties, supra note 26, Art. 31(1).
76 G. Fitzmaurice, ‘The Law and Procedure of the International Court of Justice’, 28 British Year

Book of International Law (1951) 1, at 8.
77 Outside the context of extraterritorial penal jurisdiction, there is little warrant for insisting on a

clear distinction between the right to be free of torture and the right to be free of cruel, inhu-
man and degrading treatment. As Malcolm Evans points out, the distinction tends to under-
mine the preventive function of this body of human rights law. See M.D. Evans,‘Getting to Grips
with Torture’, 51 International and Comparative Law Quarterly (2002) 365, at 375^376.
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outright atrocity, and can be implemented in domestic law is a range of ways:
civilian courts can be empowered to monitor conditions; legislation can pro-
vide for reparations to detainees whose rights have been violated; and cruel,
inhuman and degrading practices can be criminally proscribed with sufficient
particularity that state agents will know a manifestly illegal order when they
see one. Such measures, indeed, hold out far greater hope for real accountabil-
ity than the speculative ç in the case of the agents of influential states, likely
fanciful ç prospect of extraterritorial prosecution.

4. Conclusion
Few juridical tasks are more distasteful than specifying the distinction
between torture and ‘mere’ cruel, inhuman and degrading treatment. The
Bybee Memo has rendered the project still more distasteful by associating
restrictive interpretation of a universal-jurisdiction criminal statute, 18 USC
xx 2340^2340A, with an apparent effort to authorize coercive interrogation
measures that go right up to the line. Yet the former endeavour, properly pur-
sued, is wholly distinct from the latter. The line between torture and cruel,
inhuman and degrading treatment is a line between categories of prohibited
conduct that are subject to distinct implementation regimes. It is true that the
implementation regime attaching to torture is the more potent, but it does not
follow that the cause of human rights is best served by maximizing that imple-
mentation regime’s coverage. Unlike cruel, inhuman and degrading treatment,
torture opens the door to extraterritorial prosecution of foreign-state agents in
national courts. As has been argued before, such extraterritorial prosecution is
not an unqualified good, and the international legal strictures on that recourse
are worthy of respect.
This article has made no effort to establish which abuses fall within the

authorization for extraterritorial prosecution and which do not. Nothing in
the Torture Convention or any other international instrument, nor any of the
jurisprudence developed thereunder,78 remotely suggests the Bybee Memo’s
standard of pain ‘equivalent in intensity to [that] accompanying serious physi-
cal injury, such as organ failure, impairment of bodily function, or even death’.
Whatever standard is established, however, will inevitably exclude measures
that incontrovertibly count as human rights violations.
This author is utterly convinced that deliberate inflictions of even moderate

physical suffering, mental anguish, or humiliation should have absolutely no
place in the tactics to be employed in the name of national security, against
even a dreaded foe that respects no limits.79 But there are informed persons of

78 For a survey, see G.H. Miller, Defining Torture (NewYork: Floersheimer Center for Constitutional
Democracy, Cardozo School of Law, 2005).

79 The familiar ‘ticking time bomb’ scenario, while prevalent in television drama, see J. Mayer,
‘Whatever It Takes: The Politics of the Man Behind ‘‘24’’’, The New Yorker, 19 February 2007,
available at http://www.newyorker.com/reporting/2007/02/19/070219fa_fact_mayer (visited
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good faith and sound reason who have come to a different conclusion on this
question,80 and where that conclusion has not been unequivocally excluded by
the criminal laws of their own country, persons acting on that conclusion have
not duly incurred penal sanction. Public officials undertake duties to protect as
well as to respect the integrity of the person, and these duties may plausibly be
in tension. In a morally ordered universe in which all duties are in harmony,
every wrong suffered implies a wrong committed, and reaffirmation of the
dignity of the victim entails punishment of the wrongdoer; in the real world,
these propositions are not manifestly valid. International law addresses a world
beset by moral complexity and moral disagreement. Constraints on extraterri-
torial prosecution are adaptive to that world.
It will be complained that measures short of extraterritorial prosecution are

inadequate to the task of securing compliance with international standards
for the integrity of the person. But extraterritorial prosecution will at most
be an episodic recourse, with no prospect of providing systematic enforcement
of international norms, and little prospect of being invoked against agents of
influential states. Moreover, in the wrong hands, universal jurisdiction will be
a hunting licence, to be deployed in pursuit of a political agenda that has little
to do with the evenhanded enforcement of international norms.
A ‘moral reading’ of international law, attentive to law’s animating purposes

and principles rather than merely to its rules, must proceed with due apprecia-
tion of international law’s distinctive role in maintaining a basis for respectful
cooperation among states, amid persistent moral disagreement and widespread
distrust of those powerful actors who are best situated to undertake freelance
law enforcement. Such a reading must therefore focus not merely on the con-
siderations that favour empowering a broad range of national legal systems to
prosecute the perpetrators of human rights violations, but also on those that
favour constraint on such empowerment. A moral reading of the torture stan-
dard should not be confused with a broad reading.

5 March 2008), has little basis in reality. The proper question is not whether one should
condone torture or ‘torture lite’ in a given, highly speculative circumstance, but whether,
given the overall balance of risks perceptible ex ante, one should license official discretion to
undertake such practices. There is little reason to be optimistic about how such discretion
would be used by interrogators under pressure to produce ‘actionable intelligence’, and the
claim that an absolute bar would ‘overdeter’ needed coercion is simply not credible (irrespon-
sible though it would be to legislate an absolute penal prohibition on such methods in the
hope that it would be disobeyed in circumstances expected to arise systematically). It is
hardly clear that ‘enhanced’ interrogation methods are efficacious, let alone necessary, in
thwarting terrorist attacks. See M.E. O’Connell, ‘Affirming the Ban on Harsh Interrogation’, 66
Ohio State Law Journal (2005) 1231, at 1257^1263.

80 Refusal to call one’s opponent an apologist for criminality is not an expression of uncertainty or
a weakness of resolve. Good faith disagreement, even about fundamental human rights, is an
objective fact of political life, and part of the project of politics is to find mechanisms to cope
with that fact. See J.Waldron, Law and Disagreement (Oxford: Clarendon Press, 1999).
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