
EDITORIAL COMMENT

GUANTA¤ NAMO REVISITED

The Hamdan Case and
Conspiracy as aWar Crime

A New Beginning for International Law in the US

George P. Fletcher*

Abstract
In the Hamdan decision, Judge Stevens, writing for the majority, addressed
the boundaries of the law of war and specifically whether the conspiracy charge
lodged against Hamdan constituted a violation of this body of customary
international law. The Supreme Court persuasively held that conspiracy does not
constitute a war crime.

1. Trying the Persons Held in Guanta¤ namo
Since 9/ll the American legal culture has suffered great distress about
the extent to which it could afford to protect civil liberties and the rights
of both citizens and foreigners. We have repeatedly heard the refrain that
the Constitution is not a suicide pact and that national security can justify
extraordinary measures to win the war on terror. Some of these ç e.g.
the unauthorized search of bank records and the presidential wiretapping of
telephone calls ç compromise the liberty of all. Other measures ç most
notoriously, the confinement of over 450 alleged Muslim fighters in
Guanta¤ namo Bay ç impinge most harshly on the ‘others’, the people thought
to be the enemy. Despite allegations of torture and international criticism,
Guanta¤ namo Bay holds fast to its role as a dumping ground for those thought
to be dangerous terrorists.
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Until 29 June of this year and the decision of the Supreme Court in
Hamdan v. Rumsfeld, neither Congress nor the lower federal courts did much
to restrain the Bush administration in its march towards an ever greater
centralization of power. The Supreme Court intervened in June 2004 by
holding that the detainees in Guanta¤ namo at least had a right to neutral
hearing to determine their status as enemy combatants. But even these
decisions, widely hailed at the time, did little to curtail the detention powers
of the Department of Defense.
The 5-3 decision of the Supreme Court in the Hamdan case this week came

as a surprise to the legal community. This is the first time that the Court ç or
indeed any organ of government ç has decisively said no to executive power
in the post 9/11 period. The press has already identified Hamdan as the
case of the 2006 Supreme Court term that will have a lasting impact on the
constitutional structure of the country. To understand the case and its
implications, we have to take a few steps back and consider the options of
the Bush administration in response to the growing international criticism
of their practices of detention and alleged torture.
Amid rising allegations of abuse, the government realized that they could

not maintain Guanta¤ namo Bay forever as a detention camp. Yet, they did not
want to repeat the time-consuming and politically embarrassing experience
of the Moussaoui trial, in which after many propagandistic appeals from
the dock, the alleged 20th hijacker was finally convicted and sentenced to life
imprisonment. Thus they proposed a middle way of proceeding, a military
commission under military judges, without appeal to a regular court, which
would recognize fewer rights for the accused and enable the government
to convict and sentence, even impose the death penalty in some cases.
They decided first to proceed against Hamdan and three other detainees
in Guanta¤ namo Bay.
Salim Ahmad Hamdan was a Yemeni living in Afghanistan and for reasons

of ideology and economic need, he served as Bin Laden’s personal driver for
about 5 years leading up to 9/11. Other than drive his boss around and attend
some meetings, he did nothing more to promote the attacks of 9/11. Yet his
driving and his knowledge of Al Qaeda’s nefarious purposes struck the military
as sufficient to charge him with entering a conspiracy to kill civilians and
engage in other terrorists acts.
When his trial began in Guanta¤ namo Bay in the late summer of 2004,

the prosecution tried to exclude him from the room during the testimony
of a witness against him. The government obviously wanted to protect
their sources. But this unusual procedure, permitted in the Department of
Defense regulation governing military commissions, runs afoul of accepted
canons of federal, constitutional and international law. The defence
immediately sought an injunction in federal court to prevent the trial
from continuing. Judge Robertson responded favourably, recognizing the
applicability of both the constitutional right to confront witnesses and
the protections of the Geneva Convention for prisoners of war. Deferential
to the President, the Court of Appeals for the District of Columbia
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unanimously reversed. International law did not apply in individual cases, it
said, and the war of terror required special executive measures. This set the
stage for Supreme Court argument last March.

2. The Conflict with Al Qaeda as a Non-International
Armed Conflict

The Supreme Court reversed five votes to three. On the procedural defects
of the military tribunals ç above all, allowing testimony in the absence of
the defendant ç there are two ways to argue that the Commissions violated
international law. The first is to claim, as did Judge Robertson, that as a
prisoner of war Hamdan was entitled under the Geneva Conventions to a
court following the same procedures as one judging soldiers of the detaining
power, that is, an American Court Martial. The Supreme Court sidestepped the
controversial question whether Hamdan was a prisoner of war, and argued
instead that the conflict was governed by common Article 3 to all the Geneva
Conventions of 1949, which regulates armed conflict ‘not of an international
character’. The Bush administration had always maintained that the conflict
with Al Qaeda was in fact international but not governed by the rules of the
Geneva Convention applicable between High Contracting Parties. Thus, in their
view, the conflict was not covered by any provisions of the Geneva
Conventions. Disagreeing point blank, Justice Stevens reasoned that since
the conflict with Al Qaeda was not between distinct nations, it was not
international and, therefore, it was governed by the common Article 3 that
imposes duties on all parties to conflicts that take place on the territory of
a signatory party, i.e. Afghanistan. One of these duties is to guarantee that
all sentences would be passed ‘by a regularly constituted court affording all
the judicial guarantees which are recognized as indispensable by civilized
people’. In the majority’s view, the procedural compromises of Bush’s
military commissions implied that it fell below the standard of a ‘regularly
constituted court’.
Many politicians inWashington, including Judiciary chair Arlen Specter and

Senate majority leader Bill Frist, have read the decision to be about procedural
rights. They think that by redesigning the commission to augment the rights of
the accused, they can circumvent the Hamdan decision. They are wrong.

3. Hamdan and the Laws of War
While the discussion of the Geneva Conventions and procedural rights is
of great moment, the more profound portion of Justice Stevens’ opinions
addresses the boundaries of the law of war and, specifically, whether the
conspiracy charge lodged against Hamdan constitutes a violation of this body
of customary international law. Everybody agrees that under American law,
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the jurisdiction of military tribunals is limited to violations of the law of war.
Therefore, if the conspiracy charge is not within the purview of the law of war,
the military commission would not have jurisdiction to try Hamdan or any
other subject to the same charge.
In my view, decisions about the scope of the law of war have constitutional

status.We need only review the Quirin case, 317 U.S.1 (1942) to appreciate this
point. The seven German saboteurs had many objections to being tried in a
military commission. They claimed they were prisoners of war and, therefore,
should not be tried at all. The Court denied them this privilege on the ground
that they were ‘unlawful combatants’. The saboteurs also claimed that the
charges against them were criminal in nature and, therefore, they should not
be subjected to trial in federal court. The general principle of American law is
that if a threatened sanction is punitive in nature, the proceedings must be
treated as criminal prosecution with all the protections of the Fifth and Sixth
Amendments, including a right to a jury trial. The Quirin case circumvented
this second argument by reasoning that military commissions for violations
of the law of war had existed prior to the Constitution and that they were
implicitly excepted from the scope of the Fifth and Sixth Amendments. The
Quirin saboteurs had violated the law of war, the Court said, by entering
the United States surreptitiously and then proceeding on their mission in
civilian clothes.
In Hamdan, the Court recognized that the Constitution precludes military

commissions from prosecuting crimes that lie outside of the law of war.
According to the classic precedent of Ex Parte Milligan, 4 Wall 2 (1866), reaf-
firmed by Judge Stevens in Hamdan, the government must prosecute crimes in
federal courts whenever these courts are open and functioning. It is only the
law of war that creates a possible exception.
In order to resolve the question whether conspiracy constitutes a crime

under the law of war, Justice Stevens follows the brief that I submitted
as amicus curiae for Experts on Conspiracy and the Law of War (the most
important of whom was Antonio Cassese, former president of the
International Criminal Tribunal for the former Yugoslavia). Our argument
is divided in three parts, all followed in the opinion.
The first is that the law of war must reflect the consensus of all legal

systems; conspiracy as a stand-alone offence is a particularity of the common
law. This argument has been well-known since the Nuremberg trials,
which rejected charges of conspiracy to commit war crimes and crimes
against humanity for similar reasons. Justice Stevens cited Telford Taylor,
chief prosecutor in Nuremberg, who makes the same point about the oddity
of conspiracy charges in international tribunals.
It is important, in this context, to distinguish between conspiracy as a

crime in and of itself and conspiracy as a criterion for complicity in the
completed acts of others. The latter form of liability is recognized under various
doctrines including the newly coined concept of ‘joint criminal enterprise’.
In the oral argument on 28 March 2006, the clarification of this issue was
paramount in the minds of many on the Court. Justice Stevens specifically
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asked for clarification of the issue and he reports an accurate understanding of
the distinction in a footnote to his opinion.
The second point is that international arguments in the post-World War II

period have quietly dropped all references to charges of conspiracy. This admit-
tedly has not been an explicit process, but the pattern is undeniable. As Justice
Stevens wrote, ‘The crime of ‘conspiracy’ . . . does not appear in either the
Geneva Conventions or the Hague Conventions ç the major treaties on the
law of war’. He could have added the Rome Statute and the UN resolutions
establishing the ad hoc tribunals in the former Yugoslavia and Rwanda. The
international community has quietly rejected this feature of Anglo-American
law. The reason, I believe, is that international criminal proceedings are
oriented to post-hoc justice, to condemn those who have already brought
about massacres and other major crimes of concern to the international com-
munity. Conspiracy, in contrast, is properly suited to a legal system that empha-
sizes early police intervention before criminal plans develop into harmful
activity. Early intervention is possible in a domestic legal system but there is
no international police that could fulfil a similar function in an international
order based on sovereign independent states.
The third claim is that although the government has often charged

conspiracy in military commission cases, the Supreme Court has never
endorsed the charge. Justice Stevens devotes considerable time and space to
this issue, in particular in connection with Quirin, where the saboteurs were
obviously engaged in a conspiracy to commit sabotage and the government
charged them accordingly. Justice Thomas, in dissent, argued that the Quirin
charge per se establishes that conspiracy is part of the law of war, but Justice
Stevens reasoned, correctly in my view, that the Quirin opinion represents
an implicit rejection of conspiracy as a charge under the law of war. As he
concludes, ‘No mention was made at all of Charge IV ç the conspiracy charge.
If anything, Quirin supports Hamdan’s argument that conspiracy is not a
violation of the law of war’.
These are very powerful arguments. They provide a benchmark for all future

discussions of the law of war. True, only four Justices subscribed to this part of
the opinion. Justice Kennedy said nothing either pro or con in his concurring
opinion. Nonetheless, political leaders inWashington would ignore this portion
of the opinion at their peril. If they try to reinstitute military commissions that
could prosecute suspects like Hamdan on charges of conspiracy, we are likely
to witness litigation lasting 5 years only to find that when the case reaches
the Supreme Court the justices will respect the compelling analysis of the
law of war offered by Justice Stevens.

4. The Consequences of Hamdan
The Bush administration is left, therefore, in an embarrassing situation.
They do not want to prosecute all 450 detainees in Guanta¤ namo Bay in federal
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court. It is unlikely that they can prosecute them under the law of war as
interpreted in the Hamdan opinion. And though Hamdan recognizes the
legitimacy of confining enemy combatants until the end of hostilities,
the situation is untenable. The international community will not accept this
form of massive preventive detention with continuing allegations of abuse
and torture. Sooner or later the administration will have to decide ç either
prosecute in federal court or disband the camp.
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