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Abstract
On 28 March 2013, the United Nations (UN) Security Council adopted Resolution
2089 extending the mandate of the United Nations Organization Stabilization
Mission in the Democratic Republic of Congo (MONUSCO) and creating the Force
Intervention Brigade (FIB)ç the first-ever offensive combat unitwithin the structure
of a peacekeepingmission.The establishment of theBrigadehas raised anumberof polit-
ical and legal controversies, one ofwhich iswhether, and underwhat circumstances, at-
tacking peacekeepers operating under robust mandates entails individual criminal
responsibility under international law. The UN press release issued after the combat
death of aTanzanian FIB member, although condemnatory, did not classify the attack
as criminal, implying that he may have been a lawful target. In the future, such robust
peacekeepingmandates are likely to becomemore common, raising questions about the
boundaries of international humanitarian law for ‘peacekeepers’, and the scope of the
international criminal law prohibition on attacking them.This article addresses those
questions through the jurisprudence of the ad hoc tribunals, the Special Court for
Sierra Leone and the International Criminal Court. Unfortunately, existing jurispru-
dence fails to adequately accommodate the possibility of peacekeepers becoming parties
to the conflict.This article proposes a functional approach based on participation in of-
fensive operations.

1. Introduction
As the number of violent incidents involving peacekeepers has grown over the
last two decades, the legal status of the personnel involved in peacekeeping
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missions has attracted significant attention. The debate has evolved on two
fronts. The first front is the elaboration of legal protection for peacekeepers,1

focusing on the interpretation of the 1994 United Nations (UN) Safety
Convention.2 The other is the scope of applicability of international humani-
tarian law to peacekeepers’ conduct and their accountability for violations
committed during deployment,3 as set out in the 1999 UN Secretary-General’s
Bulletin.4

These pronouncements of the UN must now be re-evaluated in light of the
rapidly evolving jurisprudence of international criminal law (ICL) and interna-
tional humanitarian law (IHL).5 Noting the importance of the two above-men-
tioned fronts, and often drawing heavily on their various conclusions and
observations, this article approaches the issue of attacks on peacekeepers
from a different angle. As opposed to the public international law methodology,
it looks at the problem of the use of force against peacekeepers through the
lenses of IHL and ICL. The central principle of the latter, applicable in both
international and non-international armed conflicts, is that: ‘Directing an
attack against personnel and objects involved in a peacekeeping mission in ac-
cordance with the Charter of the United Nations, as long as they are entitled
to the protection given to civilians and civilian objects under international hu-
manitarian law, is prohibited.’6

This principle is expressly reflected as criminal prohibitions in the Statutes
of the International Criminal Court (ICC)7 and the Special Court for Sierra
Leone (SCSL)8 establishing the respective tribunals’ jurisdiction to prosecute
individuals responsible for intentionally directing such attacks.9

1 H.N. Kindred,‘The Protection of Peacekeepers’, 33 CanadianYear Book of International Law (1995)
257; C. Greenwood, ‘Protection of Peacekeepers: The Legal Regime’, 7 Duke Journal of
Comparative & International Law (1997) 185.

2 UN General Assembly, Convention on the Safety of United Nations and Associated Personnel, 9
December 1994.

3 M. Zwanenburg, ‘The Secretary-General’s Bulletin on Observance by United Nations Forces of
IGH: A Pyrrhic Victory?’ 39 The Military Law and the Law of War Review (2000) 13; J. Saura,
‘Lawful Peacekeeping: Applicability of International Humanitarian Law to United Nations
Peacekeeping Operations’, 58 Hastings Law Journal (2006^2007) 479; A. Faite and J. Grenier
(eds), Expert Meeting on Multinational Peace Operations: Application of International
Humanitarian Law and International Human Rights Law to UN Mandated Forces (International
Committee of the Red Cross, 2004).

4 1999 UN Secretary-General’s Bulletin on Observance by United Nations Forces of International
Humanitarian Law (1999 UN Secretary-General’s Bulletin).

5 Terms such as ‘International Humanitarian Law’ (IHL), ‘Law of Armed Conflict’ (LOAC) and
‘Laws of War’ will be used interchangeably throughout this article.

6 ICRC, Customary IHL Database, Rule 33: Personnel and Objects Involved in a Peacekeeping
Mission.

7 Arts 8(2)(b)(iii) and 8(2)(e)(iii) ICCSt.
8 Art. 4(b) SCSLSt.
9 Both the ICC and the SCSL Statutes’ provisions in question criminalize attacks on peacekeepers

as well as humanitarian assistance personnel. Since the two categories derive their protected
status from different sources, a separate approach is necessary with regard to each of them.
The following analysis is not necessarily applicable for the crime of attacking humanitarian as-
sistance missions, even mutatis mutandis.

44 JICJ 13 (2015), 43^72
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Consequently, for the conduct in question to constitute an international
crime ç apart from the standard contextual elements for charges based on
serious violations of IHL10 ç the following elements are required:11

(i) The perpetrator directed an attack against personnel, installations, ma-
terial, units or vehicles involved in a peacekeeping mission in accord-
ance with the Charter of the UN and intended them to be the object of
an attack.

(ii) Such personnel, installations, material, units or vehicles were entitled
to protection given to civilians or civilian objects under the interna-
tional law of armed conflict.

(iii) The perpetrator had knowledge of the factual circumstances that es-
tablished that protection, albeit it is unsettled whether that requires
actual knowledge or whether constructive knowledge suffices.12

Although the illegality of attacking peacekeepers is undisputed, the conse-
quential question remains whether it constitutes a particularization of the
general protection of civilians under IHL or is a new offence deriving from the
1994 UN Safety Convention.13

On the one hand, notwithstanding the absence of any statutory provision
concerning peacekeeping personnel, a number of individuals have been
accused of,14 or are currently standing trial for,15 attacking peacekeepers at
the International Criminal Tribunals for the former Yugoslavia (ICTY) and for
Rwanda (ICTR) ç the charges were based on the general provisions on the
protection of civilians during an armed conflict.16 The SCSL drew heavily on
those tribunals’ jurisprudence when it held that the prohibition of attacks on

10 Namely that the conduct took place in the context of, and was associated with, an armed con-
flict, and that the perpetrator was aware of factual circumstances that established the exist-
ence of an armed conflict.

11 Arts 8(2)(b)(iii) and 8(2)(e)(iii), Elements of Crimes, ICCSt.; Judgment, Sesay, Kallon, and Gbao
(‘RUF’) (SCSL-04-15-T), Trial Chamber I, 2 March 2009 (RUF Trial Judgment), x 219; Decision
on the Confirmation of Charges, Bahar Idriss Abu Garda (ICC-02/05-02/09), Pre-Trial Chamber
I, 8 February 2010 (Abu Garda Decision), x 62; Corrigendum of the ‘Decision on the
Confirmation of Charges’, Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus
(ICC-02/05-03/09), Pre-Trial Chamber I, 7 March 2011 (Banda & Jerbo Decision), xx62^65.

12 On the divergence between the SCSL and the ICC on this point, see in detail Section 3 infra.
13 S.Wharton,‘The Evolution of International Criminal Law: Prosecuting ‘‘New’’ Crimes before the

Special Court for Sierra Leone’, 11 International Criminal Law Review (2011) 217^239.
14 At the International Criminal Tribunal for Rwanda (ICTR), Bernard Ntuyahaga was accused of

murdering 10 Belgian peacekeepers as part of a widespread and systematic attack against a ci-
vilian population, but the Prosecution decided to withdraw the charges. Decision on the
Prosecutor’s Motion to Withdraw the Indictment, Ntuyahaga (ICTR-98-40-T), Trial Chamber I,
28 September 1998.

15 Decision on Appeal from Denial of Judgment of Acquittal for HostageTaking, Karadz› ic¤ (IT-95-5/
l8-AR73.9), Appeals Chamber, 11 December 2012 (Karadz› ic¤ ).

16 The International Criminal Tribunal for the former Yugoslavia (ICTY) Appeals Chamber re-
cently upheld the conviction of the killing of Belgian peacekeepers as a serious violation of
Art. 3 common to the Geneva Conventions and of Additional Protocol II in the Military II
case. Judgment, Ndindiliyimana et al. (ICTR-00-56), Appeals Chamber, 11 February 2014
(Military II Appeals Judgment), x 449.
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peacekeeping personnel ‘can be seen as a particularization of the general and
fundamental prohibition in international humanitarian law against attacks
on civilians and civilian objects’.17 Yet, at least one of the leading commentaries
to the ICC Statute argues otherwise, and maintains that ‘there can be no
doubt’ that the crime of attacking peacekeepers is a new criminal offence intro-
duced by the 1994 UN Safety Convention.18 Some went even further, conclud-
ing that the ICC must refer to the definitions contained in this treaty since
‘[o]therwise the crime would be rather ill defined as the notion of . . . peace-
keeping mission is quite vague.’19 This last contention appears to have been
already rejected by the ICC,20 but the issue of the crime’s precise legal basis is
still unsettled, and, as will be shown below, resonates in the tribunals’ jurispru-
dence, limited as it is.
An ambiguous legal foundation of the crime, coupled with the tribunals’

manifest inclination to protect peacekeepers from attack, often results in erro-
neous pronouncements that are not compatible with the reality of modern
robust peacekeeping missions. This article sketches out an alternative ç a
functional approach to protection of peacekeepers under ICL, according to
which the mission’s personnel are not a monolithic entity but can be divided
into categories while protection is inversely proportional to their authorization
to use force. A functional approach would be more compatible with the mutu-
ally reinforcing relationship between IHL and ICL. The proposal is presented
in five parts. Section 2 sets out the difficulties in defining the term ‘peacekeep-
ing’. Section 3 touches upon the objective existing elements of the crime,
including the inadequacy of the criteria for determining when peacekeepers
are entitled to the protection given to civilians, and under what conditions
they lose it and become legitimate targets. Section 4 deals with the subjective
elements of the crime (mens rea) and discusses the intent and knowledge re-
quirements. All these interpretations are tested against the present day peace-
keeping missions’ mandates and modus operandi in Section 5, which assesses
how the tribunals’ findings could play out in a hypothetical charge of attacking
UN Organization Stabilization Mission in the Democratic Republic of Congo
(MONUSCO) under its current mandate, and illustrates why the functional
approach would improve the analytical definition of the crime, and assist
the UN in understanding the risks and responsibility arising from such
mandate.

17 RUF Trial Judgment, supra note 11, x 215.
18 J. Doria, H. Gasser and M.C. Bassiouni,The Legal Regime of the International Criminal Court (Brill,

2009), at 497^500.
19 M. Bothe, ‘War Crimes’, in A. Cassese, P. Gaeta and J.R.W.D. Jones (eds), The Rome Statute of the

International Criminal Court: A Commentary (Oxford University Press, 2002), at 412.
20 Had the ICC adopted the 1994 UN Safety Convention definitions of terms, it would have to

afford protection only to the UN peacekeepers, yet it decided that the attacks on the African
Union (AU) peacekeepers also fall within the scope of Art. 8(2)(e)(iii) ICCSt.; see Abu Garda
Decision, supra note 11, xx106^124.

46 JICJ 13 (2015), 43^72
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2. Defining Peacekeeping
Peacekeeping, from a legal point of view, is a controversial concept. The UN
Charter does not mention the term at all, and even today, more than 60 years
since the first peacekeeping mission was deployed, the UN admits that it
defies simple definition.21 Peacekeeping missions ç often referred to as a
‘unique and dynamic instrument’ are considered to ‘fall somewhere between
the pacific settlements of Chapter VI and peace enforcement actions of
Chapter VII, being a reaction to situations rather than a distinctly thought-
out function of the United Nations’.22 Having said that, to discharge nullum
crimen sine lege certa obligations, any court adjudicating the attacks on peace-
keepers can only apply a definite and known standard.23 The protection
afforded to peacekeepers, therefore, requires simplicity and clarity.
The first question that needs to be asked is what makes peacekeeping mis-

sions ç composed mostly of regular duty soldiers of various nationalities ç
distinguishable from other military missions such that attacking them is crim-
inalized? Under the traditional ç albeit increasingly questioned24 ç principle
of the autonomy of jus in bello and jus ad bellum, the legitimacy of the peace-
keepers’cause cannot be a valid explanation.25 Nor is Security Council author-
ization under Chapter VII the distinguishing feature, since there is no doubt
that attacks on personnel of the so-called ‘coalitions of the willing’ or simply
enforcement missions, even when authorized, such as North Atlantic Treaty
Organization (NATO) Operation Allied Force in Serbia, or more recently
Operation Unified Protector in Libya, do not fall within the purview of the
analysed crime.26

A review of the pre-1990 practice of peacekeeping offers some insight.
Initially, peacekeeping missions were established only by the UN, and primarily

21 UN Information Service, available online at http://www.unis.unvienna.org/unis/en/60yearsPK/
index.html (visited 10 April 2014).

22 N. Higgins, ‘The Protection of United Nations and Associated Personnel’, 2 Journal of
Humanitarian Assistance (2003), at 3.

23 Judgment, Blagojevic¤ and Jokic¤ (IT-02-60-T), Trial Chamber I, 17 January 2005 (Blagojevic¤ and
Jokic¤ Trial Judgment), x625.

24 For the legal reasoning specifically focused on the difficulties in applying the principle in
armed conflicts with non-state actors, see E. Benvenisti, ‘Rethinking the Divide between Jus
Ad Bellum and Jus in Bello inWarfare Against Nonstate Actors’, 34 Yale Journal of International
Law (2009) 541.

25 The principle of equal application, the bedrock of contemporary customary LOAC, is expressed
in Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977 (AP I), the pre-
amble to provides that: ‘[the Geneva Conventions and] this Protocol must be fully applied in
all circumstances to all persons who are protected by those instruments, without any adverse
distinction based on . . . the causes espoused by or attributed to the Parties to the conflicts’.

26 Both the ICC and the SCSL unequivocally excluded enforcement actions from the scope of the
crime, see Abu Garda Decision, supra note 11, x 74 and RUF Trial Judgment, supra note 11,
xx 230, 1911. See also N.D. White, ‘Towards Integrated Peace Operations: The Evolution of
Peacekeeping and Coalitions of the Willing’, in M. Odello and R. Piotrowicz (eds), International
Military Missions and International Law (Brill, 2011) 1.
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for symmetric, inter-state conflicts, such as in Kashmir or the Golan Heights.
They were composed of unarmed or lightly armed military personnel tasked
with monitoring ceasefires, demilitarized zones and the withdrawals of war-
ring parties’ troops, or to serve as a buffer between them.27 On the basis of
the common modalities of those ‘traditional’ missions (as they are nowadays
called) three basic principles of peacekeeping emerged: (i) establishment on
the consent of the parties; (ii) impartiality in functioning; and (iii) use of force
only in self-defence.28

Over the years, however, both conceptual and operational aspects of peace-
keeping have changed significantly.29 A detailed description of the evolution is
beyond the scope of this article, but it suffices to note four major changes.
First, peacekeeping missions have been set up during asymmetric conflicts be-
tween state and non-state actors, such as UN Operation in Somalia
(UNOSOM) I and II in Somalia or UN Mission in Sierra Leone (UNAMSIL) in
Sierra Leone. Secondly, the peacekeeping missions have been created by, and
deployed on the ground under the auspices of international organizations
other than the UN (such as the NATO Kosovo Force30 and the African Union
Mission in Sudan31) or on the basis of multilateral agreements (such as the
Multinational Force and Observers in the Sinai).32 Thirdly, peacekeepers’ tasks
have broadened substantially, and can include, for example, protecting civil-
ians, restoring security and public order, or restoring a state’s authority over
its territory.33 Fourthly, peacekeepers have ç concomitant with the expanded
range of tasks ç been authorized to use force in circumstances other than per-
sonal self-defence. Some missions’ mandates, for example, permit the use of
‘all necessary means/measures’ to accomplish the mission’s task.34 Each of
these developments led to a certain tension in the interpretation of the three
tenets of peacekeeping.
When international tribunals have to decide upon the character of the mis-

sion allegedly attacked, they begin with the working assumption that the

27 M. Doyle et al. (eds), MakingWar and Building Peace: United Nations Peace Operations (Princeton
University Press, 2006), at 334^352.

28 Report of the Secretary-General, Summary Study of the Experience Derived from the
Establishment and Operation of the Force, A/3943, 9 October 1958, x127.

29 The three basic principles are nonetheless endorsed each year when the UNGA adopts the
Special Committee on Peacekeeping (C34) report and they have a central place in the UN
Capstone Doctrine.

30 For details analysis of KFOR peacekeeping functions, see R.C. Phillips, Operation Joint Guardian:
the U.S. Army in Kosovo (US Defense Department, 2007).

31 A.V. Mansaray, ‘AMIS in Darfur: Africa’s Litmus Test in Peacekeeping and Political Mediation’, 18
African Security Review (2009) 1.

32 Multinational Force and Observers (MFO) has been created pursuant to the 1979 Treaty of Peace
between Egypt and Israel and its accompanying 1981 Protocol Concerning Israeli Withdrawal and
SecurityArrangements.

33 As for the recent example of a peacekeeping mission with a broad mandate that includes all of
the above tasks, see SC Res. 2127 (2013), x 28, authorizing the deployment of African-led
International Support Mission in the Central African Republic (MISCA).

34 R.A. Janik, ‘Putting Security Council Resolution 2098 on the Democratic Republic of Congo in
Context: The LongWay of Peacekeeping’, 10 Human Security Perspectives (2014) 142, at 155.

48 JICJ 13 (2015), 43^72
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‘three basic principles are accepted as determining whether a given mission
constitutes a peacekeeping mission’.35 While reference to those tenets is legally
well founded, their interpretation is at times misleading. As for consent ç the
SCSL in the RUF trial judgment made two problematic findings that were fol-
lowed by the ICC in the Abu Garda decision.36 First, a distinction has been
made between international and non-international armed conflicts. The de-
ployment of a peacekeeping mission in a first case requires consent from all
warring parties, but ‘[i]n non-international conflicts, this consent is obtained
from the warring parties, not out of legal obligation, but rather to ensure the
effectiveness of the peacekeeping operation.’37 In other words, both the SCSL
and the ICC found that consent is legally required only from the state party to
the conflict. Although such an interpretation ç departing, however, from the
ICTR’s findings on the consent requirement38 ç might potentially be factually
correct in respect to some recently deployed missions, raising its status to
‘settled law’, as the tribunals did, is scarcely convincing in the light of literally
all canon UN peacekeeping reports and framework documents that explicitly
require consent from the main warring parties, state and non-state alike.39

Furthermore, the SCSL considered the consent requirement as differentiating
peacekeeping from enforcement missions. This is simply incorrect ç there is
an extensive practice of consensual forcible interventions, and nothing in that
practice suggests that mere invitation converts a forcible intervention into a
peacekeeping mission.40

Impartiality becomes harder to assess ç but perhaps easier to satisfy ç as a
mission’s mandate broadens. Indeed, an intense debate on how to accommo-
date impartiality into non-traditional peacekeeping mandates has been going
on for almost a decade.41 Even though no definite conclusion has been reached

35 Abu Garda Decision, supra note 11, x71, see also, RUF Trial Judgment, supra note 11, x 225.
36 No RUF Trial Chamber legal findings in regard to attacking peacekeepers have been set aside by

the SCSL Appeals Chamber, see Judgment, Sesay, Kallon, and Gbao (SCSL-04-15-A), Appeals
Chamber, 26 October 2009 (RUF Appeal Judgment), xx 527^532. Likewise, the legal interpret-
ation of the elements of the crime of attacking peacekeepers offered by the Abu Garda
Pre-Trial Chamber has been fully followed in the Banda & Jerbo Decision.

37 RUF Trial Judgment, supra note 11, x 226; Abu Garda Decision, supra note 11, x72.
38 ICTR used the consent element as establishing the peacekeeping nature of the attacked mis-

sion, but even though the armed conflict in Rwanda was non-international, the Chamber
underlined that both the government and the RPF gave the consent to establish UNAMIR. See
Judgment, Bagosora et al. (ICTR-98-41-T), Trial Chamber I, 18 December 2008 (Bagosora et al.
Trial Judgment), x145.

39 Interestingly, all the passages from main peacekeeping framework documents invoked by the
SCSL in support of consent requirement prove its final finding wrong. See RUF Trial
Judgment, supra note 11, note 409. See e.g. the UN, Department of Peacekeeping Operations,
‘United Nations Peacekeeping Operations: Principles and Guidelines’ (2008), referred to in the
first place, states: ‘In the implementation of its mandate, a United Nations peacekeeping oper-
ation must work continuously to ensure that it does not lose the consent of the main parties’.

40 E. Lieblich, International Law and CivilWars: Intervention and Consent (Routledge, 2013), at 2.
41 Much of the controversies erupted after the questionable role of UNPROFOR Dutchbat in

Srebrenica and UNAMIR inability to prevent the Rwandan genocide. See e.g. S. Vohra,
‘Impartiality in United Nations Peace-Keeping’, 9 Leiden Journal of International Law (1996) 63.
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so far, a potential middle ground between allowing another Srebrenica on the
one hand, and turning peacekeeping into peace enforcement on the other,
would be to permit peacekeepers to use coercive measures against warring
parties to fulfil objectively neutral tasks, such as the protection of civilians.
Practically speaking, on a tactical level, it would not exclude siding with one
party to achieve such goals, but should not result in an overall, operational al-
liance with either of the belligerents.
In search of the right balance, both the SCSL and the ICC adopted the 2000

Brahimi Report understanding of the requirement,42 which stressed that im-
partiality cannot be confused with neutrality and that ‘impartiality for such
operations must, therefore, mean adherence to the principles of the Charter
and to the objectives of a mandate that is rooted in those Charter principles’.43

Leaving aside the selective treatment of various UN reports on peacekeeping,
and to what extent they can be considered to reflect or shape the law in con-
trast with policy,44 it has to be noted that as peacekeeping missions’ mandates
become more and more robust, the definition of impartiality adopted by the
chambers may have little, if anything, in common with the ordinary meaning
of the word.
The existing criteria used by the tribunals in assessing whether a military

force can be characterized as peacekeeping are most unsatisfactory in the
realm of the use of force.45 The SCSL has asserted that it is ‘now settled law’
that the concept of self-defence has evolved to include the ‘right to resist at-
tempts by forceful means to prevent the peacekeeping operation from dischar-
ging its duties under the mandate of the Security Council’.46 This conflates
the actual practice of peacekeeping with the legal rules regulating it. The ICC
has declined to adopt the SCSL’s approach to this criterion, while adopting the
other two.47 In fact, when defence of the mandate is included in the concept
of self-defence, the latter is de facto denuded of much of its meaning.48

A number of commentators have pointed out that in cases where the

42 RUF Trial Judgment, supra note 11, x 277; Abu Garda Decision, supra note 11, x73.
43 UN General Assembly^Security Council, Report of the Panel on United Nations Peace Operations,

A/55/305-S/2000/809, 21 August 2000, x50.
44 See extended critique of the quality of the SCSL analysis in this respect in J. Sloan,

‘Peacekeepers under Fire: Prosecuting the RUF for Attacks against the UN Assistance Mission
in Sierra Leone’, 9 The Law and Practice of International Courts and Tribunals (2010) 243.

45 This article does not distinguish here between UN and regional peacekeeping because neither
the ICC Statute nor the ICRC customary rules make such a distinction. Although I believe
that UN missions enjoy a higher level of legitimacy than regional missions, this factor would
not be central to the tribunals’ determination as to whether a particular attack on a peace-
keeper constitutes an international crime.

46 RUF Trial Judgment, supra note 11, x 228.
47 Abu Garda Decision, supra note 11, x74.
48 Note that even the extension of the concept of self-defence to include acts in defence of ‘prop-

erty which is essential for accomplishing a military mission’ under Art. 31(1)(c) ICCSt. were
considered problematic by a number of commentators. See e.g. A. Cassese et al. (eds),
International Criminal Law (Oxford University Press, 2013) (Cassese’s International Criminal
Law), at 212^213 and sources cited there in at note 13.

50 JICJ 13 (2015), 43^72
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mandate is sufficiently broad, allowing peacekeepers to use force in defence of
the mandate simply introduces the use of offensive force through the
back door.49 Regardless of whether one shares such an assessment, it is note-
worthy that some mandatory tasks ç protection of civilians would be a
prime example ç are common to both peacekeeping and peace enforcement
missions,50 and if there are no constraints on using force to discharge them,
the line distinguishing peacekeeping from peace enforcement would not only
be blurred, but erased.

3. Objective Elements
Classifying an operation as ‘peacekeeping’does not mean that all attacks on its
personnel are criminal. Protection from attack is not absolute and attaches to
the peacekeepers only for as long as they are entitled to the protection given
to civilians or civilian objects under the international law of armed conflict.
The requirement that the attacked peacekeepers were protected under IHL is,
therefore, one of the objective elements of the crime, alongside the occurrence
of the attack itself. Both are commented upon, in turn, below.

A. The Meaning of Attack

The actus reus of the crime of attacking peacekeepers does not, unlike an attack
on civilians, require any material result.51 It thus becomes all the more import-
ant to define what kind of conduct falls within the scope of the term ‘attack’.
Some have argued that in the crime of attacking peacekeepers, ‘attack’ should
be interpreted in the light of the categories of conduct prohibited under
Article 9 of the 1994 UN Safety Convention and its 2005 Optional Protocol,52

and thus include any type of use of force against peacekeeping missions.53

Others advocate for a more restrictive meaning,54 as is reflected in the jurispru-
dence of the ad hoc tribunals, defining it by reference to Article 49(1) of the

49 Sloan, supra note 44, at 282^284; N.D. White, The United Nations and the Maintenance of
International Peace and Security (Manchester University Press, 1990), at 201; R. Murphy, ‘United
Nations Peacekeeping in Lebanon and Somalia, and the Use of Force’, 8 Journal of Conflict and
Security Law (2003) 71, at 72.

50 Ironically, the first peacekeeping mission which received the protection of civilian mandate was
UNAMIS in Sierra Leone, see SC Res. 1289 (2000). The protection of civilians was also part of
the 2011 NATO intervention in Libya, albeit a controversial one. Compare careful wording of
the operative paragraph 4 of the SC Res. 1973 (2011).

51 Abu Garda Decision, supra note 11, x65; RUF Trial Judgment, supra note 11, x220. Compare AP I,
Art. 85(3).

52 2005 Optional Protocol to the 1994 Convention on the Safety of United Nations and Associated
Personnel, A/Res/60/518, 8 December 2005.

53 G.Werle, Principles of International Criminal Law (T.M.C. Asser Press, 2005), at 219; Bothe, supra
note 19, at 410.

54 M. Cottier, ‘Art. 8 x 2(b)(iii)’, in O. Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court ^ Observer’s Notes, Article byArticle (C.H. Beck, 2008), at 337^338.

(Il)legality of Killing Peacekeepers 51

D
ow

nloaded from
 https://academ

ic.oup.com
/jicj/article/13/1/43/810326 by guest on 23 M

ay 2023



AP I, as ‘acts of violence against the adversary, whether in offence or in de-
fense’.55 Both the ICC and the SCSL have adhered to the latter interpretation.
The SCSL has also held that the threat of violence does not suffice: there

must be ‘a forceful interference which endangers the person or impinges on
the liberty of the peacekeeper’.56 The first part of the holding appears to be
plausible ç as any criminal conduct to fall within the jurisdiction of any inter-
national tribunal must be sufficiently grave, it is unlikely that mere threats
would ever reach the required threshold. The second prong concerning inter-
ferences with the peacekeepers’ liberty is less straightforward. Even though
the ICTY rejected Dr Karadz› ic¤ ’s assertion that hostage taking of peacekeepers
directly participating in hostilities does not constitute a breach of the Geneva
Conventions,57 it will have to be seen in the judgment how the Chamber
tackles the thorny issue of whether they were in fact protected at the moment
of capture. Be that as it may, the term ‘attack’ should not be ascribed with the
significantly different meaning in the crime of attacking peacekeepers from
what it denotes in other crimes within the jurisdiction of the tribunals. The
international community’s determination to combat hostage taking should un-
doubtedly be reinforced by criminal sanction,58 but as there is no reason to
create a double standard between peacekeepers and ‘regular’ civilians, all
charges pertaining to forceful interference with one’s liberty shall be brought
under the umbrella of the war crime of hostage taking59 ç a separate offence,
legally distinct from the crime analysed in this article.

B. Entitlement to Civilian Protection60

Until now, in all ICC and SCSL cases the phrase ‘entitled to protection given to
civilians’ was interpreted as meaning that peacekeepers by default are entitled
to civilian protection until they engage in conduct that deprives them thereof,
rather than inquiring into whether the peacekeepers are entitled to civilian
protection in the first place.61 Yet, today’s peacekeepers, deployed in areas
of ongoing armed conflict and authorized to use force not only in personal

55 Judgment, Kordic¤ and C› erkez (IT-95-14/2-A), Appeals Chamber, 17 December 2004 (Kordic¤ and
C› erkez Appeal Judgment), x 47; Judgment, Galic¤ (IT-95-14/2-A), Appeals Chamber, 30 November
2006 (Galic¤ Appeal Judgment), x 103; Judgment, Kunarac et al. (IT-96-23/1-A), Appeals
Chamber, 12 June 2002, x94.

56 RUF Trial Judgment, supra note 11, x1889.
57 Reply Brief: Appeal from Denial of Judgment of Acquittal for Hostage Taking, Karadz› ic¤ (IT-95-5/

l8-AR73.9), 10 August 2012, x 4.
58 SC Res. 2133 (2014) on hostage taking and kidnapping.
59 As chiefly exemplified byArt. 8(2)(a)(viii) ICCSt.
60 This section draws on findings and conclusions of the Neubauer Program on International Law

and National Security at the Institute for National Security Studies, Tel Aviv in which the
author participated as a research assistant. A final product of the programme is published as:
E. Lieblich, with O. Alterman, Transnational-Asymmetrical Armed Conflict under International
Humanitarian Law: Key Contemporary Challenges (Institute for National Security Studies, 2015).

61 See e.g. Abu Garda Decision, supra note 11, x 126, where the Majority stated that ‘AMIS was a
peacekeeping mission in accordance with the UN Charter and therefore its personnel and objects
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self-defence, do not fit easily into IHL’s rigid dichotomy between civilians
and combatants. The difference, especially for the purposes of the present dis-
cussion, is fundamental. In a nutshell, combatants can be lawfully targeted
irrespective of their individual conduct throughout the deployment, gaining
protection only once hors de combat,62 while conversely civilians are protected
from an attack ‘until and for such time as they take a direct part in hostilities’.63

The principle of distinction is widely recognized as reflecting customary
international law,64 applicable equally in international (IACs) and non-interna-
tional armed conflicts (NIACs).65 Strictly speaking, combatant status exists
only in IACs, but it is currently widely accepted that for purposes of the prin-
ciple of distinction, members of state armed forces may also be considered com-
batants in NIACs. It is furthermore imperative to note for the purposes of
further discussion that the ongoing convergence of norms applicable in all con-
flicts ç through the broadening of customary IHL ç diminishes the signifi-
cance of the distinction between IACs and NIACs.66

Thus, are peacekeepers combatants or civilians under IHL? As there is no
clear answer, the following subsections elaborate upon both alternatives.

1. Peacekeepers as Combatants

‘Combatants’, one of the seminal terms of the laws of armed conflict, encom-
passes all members of the armed forces of a party to a conflict, meaning all
organized armed forces, groups and units that are under a command respon-
sible to that party for the conduct of its subordinates, other than medical per-
sonnel and chaplains.67

Two difficulties arise in the potential application of this provision to
peacekeepers. First, peacekeepers are deployed on the ground not on behalf of
the troop-contributing countries, but under the auspices of an international
organization, which is not a ‘state’ and, therefore, cannot be a party to the

should enjoy the protection given to civilians and civilian objects respectively’ (emphasis
added).

62 AP I, Art. 41.
63 AP I, Art. 51(3).
64 Advisory Opinion on Legality of the Threat or Use of NuclearWeapons, 1996 ICJ 226, x 434.
65 ICRC, Customary IHL Database, Rule 1. The Principle of Distinction between Civilians and

Combatants, and Rule 3. Definition of Combatants.
66 Even if one questions the convergence of IACs’ and NIACs’ legal regimes, it is noticeable that

over the last couple of years, a tendency to apply IAC rules, as a matter of policy, to NIACs
has emerged (e.g. in United States, Israel, Australia, Canada, the Netherlands, the United
Kingdom). See more in S. Cleveland, ‘Harmonizing Standards in Armed Conflict’, EJIL: Talk!
blogpost, 8 September 2014, available at http://www.ejiltalk.org/harmonizing-standards-in-
armed-conflict/#more-11788 (visited 15 September 2014).

67 Convention relative to the Treatment of Prisoners of War, Geneva, 12 August 1949 (III GC), Art.
4. The conditions were primarily set forth in the Hague Convention of 1907 and subsequently
adopted in the III GC.
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Geneva Conventions.68 Nonetheless, such a formalistic reading can be rebutted
by an argument that over the last decade the laws of war became to have
been interpreted far less strictly, and the state-centred paradigm has faded
away.69 Indeed, even though the UN is not party to the main IHL treaties, it is
accepted that the key principles may apply to its forces, and there is no reason
to assume that this is different for regional organizations involved in peace-
keeping missions, such as the African Union.70 In any case, after the issuance
of the 1999 UN Secretary-General’s Bulletin, there can be no doubt that the fun-
damental rules of IHL set out in the bulletin are applicable to UN forces ‘in situ-
ations of armed conflict’.71 The general reference to ‘armed conflicts’, without
any further clarification, appears to cover both IACs and NIACs.72

The second challenge is whether an international organization, which is
not, by its nature, a military alliance but a political entity based upon the
tenet of non-use of force73 such as the UN, can become ‘a party to the conflict’.
Frankly, providing a satisfactory answer would be problematic for any interna-
tional criminal tribunal. This might be one of the reasons why they have
refrained from doing so, even though some defence teams have made extensive
efforts to support the argument that ‘the United Nations, just like any other
organized entity, has the factual capacity to become a party to an armed
conflict’.74 This is particularly evident when one adopts the ‘support based
approach’, according to which an actor might become a party to the conflict
for the targeting purposes if it provides a certain level of support to one of the

68 A. Spagnolo, ‘The Crime of Attacking Peacekeepers’, in F. Pocar, M. Pedrazzi and M. Frulli (eds),
War Crimes and the Conduct of Hostilities: Challenges to Adjudication and Investigation (Edward
Elgar Publishing, 2013) 153, at 154.

69 Among the multitude of available positions on the subject, see inter alia, W.C. Banks, New
Battlefields/Old Laws: Critical Debates on AsymmetricWarfare (Columbia University Press, 2011),
at 67 and J. Dorsey and C. Paulussen, ‘The Boundaries of the Battlefield: A Critical Look at the
Legal Paradigms and Rules in Countering Terrorism’, International Center for
Counter-Terrorism, The Hague, Research Paper, 1^25 April 2013. One aspect of abandoning
the strict adherence to the state-centred paradigm is e.g. a premise that armed conflict other
than those between two or more states or involving occupation of the state party territory can
be classified as international. For more on that aspect Advisory Opinion on Legal Consequences
of Construction ofWall in Occupied Palestinian Territory, 2004 ICJ 136.

70 The applicability of IHL to international organizations other than the UN is not particularly
widely commented upon but it appears to be rather widely accepted that regional organizations
might be bound by IHL. See in this regard e.g. ICRC, ICRC Annual Report 2013 ^ African
Union, May 2014, at 152.

71 1999 UN Secretary ^ General’s Bulletin, Art. 1.1.
72 Y. Dinstein, Non-International Armed Conflicts in International Law (Cambridge University Press,

2014), at 94.
73 There is little doubt that intergovernmental military alliance can be a party to an international

armed conflict, see Judgment, �ord~evic¤ (IT-05-87/1-T), Trial Chamber II, 23 February 2011, x
1580.

74 Ljubomir Borovcanin’s Public and Corrected Final Trial Brief, Popovic¤ et al. (IT-05-88), 23 April
2010, x 483, citing R. Glick, ‘Lip Service to the Laws of War: Humanitarian Law and United
Nations Armed Forces’, 17 Michigan Journal of International Law (1995^1996) 53, at 73; Saura,
supra note 3, at 500; and F. Seyersted, United Nations Forces in the Law of Peace and War
(Sijthoff, 1966), at 201.
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warring parties.75 It remains to be seen whether the tribunals explore this
option, supposing they do it at all, since this controversial aspect can easily be
avoided if the civilian approach is chosen.76

2. Peacekeepers as Civilians Intermittently Engaging in Hostilities

As mentioned above, in all decisions concerning attacks on peacekeeping mis-
sions, peacekeepers were considered to enjoy the same status as civilians.
While such an approach is in principle defensible, it requires extensive ana-
lysis, especially since some decisions clearly misinterpreted or overlooked vari-
ous aspects of the IHL-based debates in judicial and academic circles on the
protection granted to civilians under the laws of armed conflict.77

In IHL,‘civilian’ is a residual category applying to any person who neither be-
longs to nor is affiliated with the armed forces of a state.78 The term ‘civilian’
is thus viewed as one that is defined negatively as all persons who are not
combatants,79 and extends to those whose status is in doubt.80 Civilian status
provides a general protection from being attacked, subject to one condition ç
not engaging in direct participation in hostilities (DPH).81

This concept is pivotal to addressing attacks on peacekeepers. It is clear that
in cases where the peacekeepers’ conduct amounts to DPH, attacking them
would not constitute a violation of IHL and, therefore, would not be criminal.
What is far less clear is what DPH, especially in the context of peacekeeping,
actually denotes, as it has not been formally defined in a binding legal instru-
ment.82 There is no consistent state practice that would indicate an emerging

75 T. Ferraro (ICRC Legal Adviser), ‘The Applicability and Application of International
Humanitarian Law to Multinational Forces’, 95 International Review of the Red Cross (IRRC)
(2014) 561.

76 The ICTY Appeals Chamber appears to allow the possibility that the UN personnel taken hos-
tage by Bosnian Serb Forces were combatants at the moment of being taken into detention,
see Karadz› ic¤ , supra note 15, x 4.

77 The SCSL Trial Chamber observed that ‘peacekeepers are considered to be civilians only insofar
as they fall within the definition of civilians laid down for non-combatants in customary inter-
national law and under Additional Protocol II as discussed above ç namely, that they do not
take a direct part in hostilities’. RUF Trial Judgment, supra note 11, x 233. This is simply incor-
rect, as direct participation in hostilities does not deprive civilians of their status; it just tem-
porarily deprives them of the protection granted to civilian population.

78 Art. 50(1) AP I, but compare K.Watkin, ‘Opportunity Lost: Organized Armed Groups and the
ICRC ‘‘Direct Participation in Hostilities’’ Interpretive Guidance’, 42 NYU Journal of
International Law & Politics (NYUJILP) (2010) 641, at 670^671.

79 Among the extensive international criminal tribunals’ jurisprudence in this regard see particu-
larly Blagojevic¤ and Jokic¤ , supra note 23, x544.

80 Art. 50 AP I.
81 Art. 51(3) AP I. A similar provision is found in Common Art. 3, which refers to persons ‘taking

no active part in hostilities’. This provision was interpreted as identical by the ICTR in
Judgment, Akayesu (ICTR-96-4-T),Trial Chamber I, 2 October 1998, x629.

82 N. Melzer, ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities Under
International Humanitarian Law (ICRC Guidance, 2009), at 11^12.
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rule of customary international law.83 Accordingly, in both military and
judicial circles, there has been a strong tendency to interpret DPH on a
case-by-case basis,84 which, in conjunction with the ambiguity and complexity
of the term, has spawned an intense debate. Much of it took place in the con-
text of targeted killings of individuals allegedly involved in terrorist activities.
To minimize the fragmentation of the international legal system, the notion
should be equally applied notwithstanding whether an individual is labelled
‘terrorist’ or ‘peacekeeper’.
That said, while the ICC is just beginning to explore the concept of DPH in

factual situations other than those dealt with by the ICTY, it should be noted
that there has been an extensive debate on this matter outside ICL circles.
Over the last decade, two main ways of interpreting the DPH notion emerged.
The first one was set forth in the 2006 Israeli Supreme Court Targeted Killings
case,85 the other put forward by the 2009 ICRC Interpretive Guidance on the
Notion of Direct Participation in Hostilities (ICRC Guidance) and its ensuing
critiques.86 Under both of them, loss of protection resulting from engaging in
DPH has three intertwined elements:

(i) Participation in Hostilities ç acts committed by the civilian must be
hostile, and whether they are is measured by the threshold of harm
and belligerent nexus;

(ii) Directness ç there has to be a causation between participation and an
infliction of harm on the opposite party;

(iii) Temporal Requirement ç loss of protection extents only ‘for such time’as
the civilian directly participates in hostilities.

Where the two theories depart is on the specific meaning of each individual
element. A detailed overview of the divergence is beyond the scope of this art-
icle, but it suffices to say that they are somehow reversed. The Israeli Supreme
Court favours an extensive interpretation of elements (i) and (ii) (which results
in considering e.g. ‘collecting intelligence on the enemy, whether on issues re-
garding the hostilities or beyond those issues’ as DPH) but a relatively strict
reading of ‘for such time’,87 which to a large extent coincides with the military
approach to the DPH.88 Conversely, the high threshold of harm supported by a

83 Abu Garda Decision, supra note 11, x 80; Report of the Special Rapporteur on extrajudicial, sum-
mary or arbitrary executions, A/HRC/14/24/Add.6, 28 May 2010 (Alston’s Study), xx 25^26.

84 International Criminal Tribunals have also opted for case-by-case approach, see Judgment,
Strugar (IT-01-42-A), Appeals Chamber, 17 July 2008, x177; Abu Garda Decision, supra note 11,
x 81; RUF Trial Judgment, supra note 11, x 234.

85 High Court of Justice, Israel 769/02, The Public Committee against Torture in Israel et al. v. The
Government of Israel et al. (Targeted Killings case).

86 As distinctively robust debate among the ICRC experts emerged after the document was issued,
the NewYork University Journal of International Law dedicated almost the entire number to the
forum on the ICRC Guidance. See 42 NYUJILP, supra note 78, (2010) 769.

87 Targeted Killings case, supra note 85, xx 33^37.
88 See in particular M. Schmitt, ‘Direct Participation in Hostilities and 21st Century Armed

Conflict’, in H. Fischerr (ed.), Crisis Management and Humanitarian Protection (Berlinerr, 2004)
505, at 505^509.
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strict understanding of the belligerent nexus makes the concept of DPH quite
narrow under the ICRC Guidance theory,89 which roughly reflects Antonio
Cassese’s approach.90 As a result, for example, ‘purchase, production, smug-
gling and hiding of weapons; general recruitment and training of personnel’
do not fall within the scope of DPH.91 At the same time, the ICRC Guidance
introduces a double-pronged interpretation of temporal requirement. It distin-
guishes between ‘sporadic’ DPH, which results in temporal loss of protection
‘only during the preparation, deployment and return from the specific act’,
and continuous combat function (CCF) entailing a loss of protection for as
long as an individual is a member of an organized armed group and directly
participates in hostilities within its structures.92 Here lies the major analytical
difference between the Israeli Supreme Court and the ICRC Guidance positions:
while under the first, members of an organized armed group remain in the cat-
egory of civilians, under the latter, they cease to be civilian.93 Whether one
likes it or not, the concept of CCF ç built upon the ‘lasting integration into
an organized armed group acting as the armed forces of a non-State party to
an armed conflict’ ç appears to fit very well with today’s robust peacekeeping
missions.94

Consequently, as the question which of the peacekeepers’ activities might
deprive them of the protection granted to civilians is unavoidable, regardless
of the chosen approach, the tribunals should elaborate on their understanding
of DPH. The approaches of the Israeli Supreme Court and the ICRC, while not
binding, are informative. The following Tables 195 and 296 list the examples
given by both authorities. A number of useful analogies can be drawn in the
situation when peacekeepers perform their duties alongside state armed
forced conducting regular combat operations against a rebel force.

3. Critical Evaluation of the Tribunals Findings on DPH

Even accepting that the above interpretations of the DPH notion were con-
ducted to mitigate the ‘revolving door’ phenomenon inherent to targeting

89 ICRC Guidance, supra note 82, at 34^68.
90 A. Cassese, International Law (Oxford University Press, 2005), at 421.
91 ICRC Guidance, supra note 82, at 66.
92 Ibid., at 67 and Recommendation VII. This dual requirement was heavily criticized though by

the members of the ICRC expert panel who took part in the study but denounced its conclu-
sions in this regard. See e.g.Watkin, supra note 78, at 685.

93 ICRC Guidance, supra note 82, at 28.
94 The CCF is elaborated upon in details in Part 2.2 of the ICRC Guidance. Albeit it is claimed to be

applicable only in non-international armed conflicts, the Guidance also argued that in the
wide context of an international conflict, it is possible that additional, separate conflicts
would exist between a state and a non-state actor not belonging to any party. In such cases,
these conflicts would be considered non-international, to which the CFF applies. See ICRC
Guidance, ibid., at 24. Compare Schmitt, supra note 88, at 18^19.

95 Author’s own evaluation,Targeted Killings case, supra note 85, xx34^37.
96 Author’s own evaluation, ICRC Guidance, supra note 82, at 35^66.
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Table 1. Targeted Killings case examples of conduct constituting DPH or not.

DPH Not DPH

Planning and deciding upon concrete
hostile acts;

Generally supporting the hostilities against the
army;

Collecting intelligence on the army,
whether on issues regarding the hosti-
lities or beyond;

Providing general strategic analysis, granting logis-
tical support;

Transporting combat units to or from the
place where the hostilities are taking
place;

Selling food or medicine to unlawful combatants;

Operating weapons which combat units
use, or providing services to them;

Employment in the armaments industry;

Transmission of information concerning
targets directly intended for the use of a
weapon;

Providing general strategic analysis, granting logis-
tical support;

Voluntarily human shields. Coerced human shields.

Table 2. ICRC Guidance examples of conduct constituting DPH or not.

DPH Not DPH

Guarding captured military personnel of the
adversary to prevent them being forcibly
liberated (as opposed to exercising author-
ity over them), and clearing mines placed
by the adversary;

Purchasing, smuggling, manufacturing and
maintaining of weapons and other equip-
ment outside specific military operations or
to the collection of intelligence other than
of a tactical nature;

Electronic interference with military com-
puter networks through computer network
attacks or exploitation, wiretapping the ad-
versary’s high command or transmitting
tactical targeting information for an attack;

Building of fences or roadblocks, the inter-
ruption of electricity, water, or food sup-
plies, the appropriation of cars and fuel, the
manipulation of computer networks, and
the arrest or deportation of persons;

Recruitment and training others but only for
the execution of a predetermined hostile
act.

General recruitment and training of
personnel;

Serving as one of several lookouts during an
ambush;

The assembly and storing of weapons, or the
purchase of its components;

Loading of bombs onto an airplane for a
direct attack on military objectives in an
area of hostilities;

Providing an adversary with supplies and
services [such as electricity, fuel, construc-
tion material, finances and financial
services];

Preparation, transport and positioning of
weapons and equipment if carried out with
a view to the execution of a specific hostile
act.

Transporting military equipment from a
factory to a port or airfield for further
shipping to a storehouse in a conflict zone.
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terrorists,97 which differs significantly from the international tribunals’ justifi-
able willingness to grant peacekeepers with possibly wide protection due to
their legitimate cause, some of the tribunals’ findings are far-fetched. Thus,
while the ICC legal analysis resulting in adding the ‘combat-related activities’98

to the DPH notion appears to lean towards, or at least can be reconciled with,
the Israeli Supreme Court’s interpretation, the SCSL’s findings in this regard
are ill-founded. While discussing the circumstances in which peacekeepers
can become legitimate targets, the Chamber opined that ‘the concept of self-de-
fense for [peacekeeping] missions has evolved to include the right to resist at-
tempts by forceful means to prevent the peacekeeping operation from
discharging its duties under the mandate of the Security Council’.99 In fact, it
is widely accepted that the use of force in personal self-defence does not
impair one’s civilian status,100 but there is no support (and the SCSL fails to
offer any) for the claim that the use of force under the umbrella of the mandate
automatically precludes its qualification as DPH. The pronouncement goes par-
ticularly too far in the light of the fact that, as discussed above, in case of
robust mandates, defence of the latter might amount to a de facto authoriza-
tion to use offensive force. As one commentator observed:101

If the Trial Chamber were correct in its assertion that defense of mandate did not impair a
peacekeeper’s protected status, an armed peacekeeper using offensive force in defense of
the mandate would continue to benefit from civilian protection ç thereby making it illegal
in international law for the target of the force to reply with force. This would be contrary
to the postulate of equal application of the laws of armed conflict to all parties.

Indeed, the result of this logic creates a double standard, under which peace-
keepers canuse offensiveç including lethal ç force and have it counted as self-
defence as long as it is within the mandate, whereas a rebel forces’ reply to the
armed force, even during an immediate exchange of fire, would qualify as the
crimeof attackingpeacekeepers.This cannot stand. If IHL is tomaintainanycred-
ibility, it cannotbe interpreted tograntoneof thewarringparties suchabattlefield
advantage, particularly when much effort is made in engaging armed groups to
promote compliancewithat least basic rules of warfare.102

One way to alleviate such an unwelcome inequality could be the realization
that a peacekeeping mission is not a monolith, and its personnel can be classi-
fied into various categories for the purposes of the loss of protection.

97 ‘Revolving door’ is a phrase used to describe the process in which terrorists lose and regain pro-
tection through engagement in and disengagement from hostile acts. It is also called ‘farmers
by day and fighters at night’. See e.g. N. Melzer, ‘Civilian Participation in Armed Conflict’, Max
Planck Encyclopedia of Public International Law, 2010, available online at http://opil.ouplaw.com/
view/10.1093/law:epil/9780199231690/law-9780199231690-e1674?rskey¼jv77Ld&result¼2&prd
¼EPIL (visited 20 February 2015).

98 Abu Garda Decision, supra note 11, x83.
99 RUF Trial Judgment, supra note 11, x 233.
100 Bagosora et al. Trial Judgment, supra note 38, xx 2175, 2239.
101 Sloan, supra note 44, at 286.
102 ‘Engaging Armed Groups’, 93 IRRC (2011) 883.
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Incidentally, as will be demonstrated in Section 4, some of the criteria put for-
ward by the SCSL103 and ‘noted’ by the ICC,104 for the determination of whether
peacekeeping personnel as a whole lose civilian protection could be used to
draw at least a basic line between a civilian unarmed component of the mis-
sion charged mainly with humanitarian or development activities, and mili-
tary personnel equipped with heavy weapons facilitating offensive operations
of either of the warring parties.

C. Objects Involved in a Peacekeeping Mission

The crime of attacking peacekeeping missions covers not only personnel, but
also ‘installations, material, units or vehicles involved in a peacekeeping mis-
sion’, which under both the ICC’s and the SCSL’s Statutes are granted the same
protection as civilian objects.105 Although it is possible to charge an individual
solely with attacking objects part of a peacekeeping mission and not its person-
nel, contemporary practice suggests that this part of the crime is secondary
to the protection granted to peacekeepers, for two reasons. First, evidentiary
difficulties in proving that the objects were the primary targets of an attack,
in conjunction with relatively limited gravity of the crime, might prompt pros-
ecution to concentrate its time and resources on other incidents.106 Secondly,
there is doubt about the customary nature of protection of civilian objects in
NIACs, which is particularly relevant in the light of the fact that the majority
of contemporary peacekeeping missions are deployed during such conflicts.107

Indeed, Article 52 of AP I, providing for general protection of civilian objects,
has no corresponding provision in AP II.108

The ICC addressed the second challenge in Abu Garda decision, noting at the
outset that the negotiators of the ICC Statute granted protection to objects
involved in peacekeeping missions irrespective of the nature of the conflict,
while the war crime of attacking civilian objects has no equivalent in Article
8(2)(e) of the ICC Statute, which pertains to war crimes in internal armed con-
flicts.109 Nonetheless, the Chamber observed that ‘[i]n three international in-
struments, a definition identical to that in Article 52 of AP I was used to

103 RUF Trial Judgment, supra note 11, x 234. The list of relevant criteria includes: the specific op-
erational mandates, rules of engagement, practices actually adopted by peacekeepers or the
nature of their arms and equipment.

104 Abu Garda Decision, supra note 11, x84.
105 Arts 8(2)(b)(iii) and 8(2)(e)(iii) ICCSt.; Art. 4(b) SCSLSt.
106 That appeared to be the Prosecution logic in the RUF case which concerned attacks on peace-

keepers inter alia in their bases, therefore facts would have clearly allowed for extending the
charges also on attacking objects involved in a peacekeeping mission. This has not been
done though. See Trial Chamber comment on this aspect in the RUF Trial Judgment, supra
note 11, x 213.

107 Spagnolo, supra note 68, at 157.
108 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the

Protection of Victims of Non-International Armed Conflicts, 8 June 1977 [AP II].
109 Abu Garda Decision, supra note 11, x85.
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describe what was meant by a ‘‘military objective’’ and hence, a contrario, a ci-
vilian object, in both international armed conflict and armed conflict not of
an international character.’110 Having analysed their respective provisions,111

and relevant ICTY jurisprudence,112 it decided that the definition of a military
objective is applicable to both IACs and NIACs as a rule of customary IHL.
Hence, the Chamber concluded that:113

[I]nstallations, material, units or vehicles involved in a peacekeeping mission in the context
of an armed conflict not of an international character shall not be considered military ob-
jectives, and thus shall be entitled to the protection given to civilian objects, unless and for
such time as their nature, location, purpose or use make an effective contribution to the
military action of a party to a conflict and insofar as their total or partial destruction, cap-
ture or neutralization, in the circumstances ruling at the time, offers a definite military
advantage.

Such a careful approach is well grounded in the contemporary interpretation
of IHL, and links protection intrinsically to the status of peacekeepers them-
selves, as discussed above. This is because, on the facts of this specific case, if
the peacekeepers were considered combatants, objects used by them and espe-
cially their bases, would be deprived of the protection as well. Conversely, had
the camp been occupied by various protected and not-protected categories of
personnel, it would arguably be a dual-use facility to which more nuanced tar-
geting rules apply.114 More extensive jurisprudence is needed to evaluate to
what extent this approach will be workable in the context of the complex
status of peacekeepers under IHL.

4. Mens rea ç Subjective Elements
Two subjective elements are required for an attack on a peacekeeping mission
to constitute an international crime: the intentional directing of such attacks
against the personnel or objects involved in a peacekeeping mission, and the
knowledge of their protected status.
The first means that the perpetrator must intend the personnel, installa-

tions, material, units or vehicles of the peacekeeping mission to be the primary

110 Ibid., x 87.
111 Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices

which may be deemed to be excessively injurious or to have indiscriminate effects, as
amended on 3 May 1996, Art. 2(6); Second Protocol to the Hague Convention of 1954 for the
Protection of Cultural Property in the Event of Armed Conflict, adopted on 26 March 1999,
Art. 1(f); J.M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,
Volume 1: Rules (Oxford University Press, 2005), at 25^36.

112 Kordic¤ and C› erkez Appeal Judgment, supra note 55, x59; Galic¤ Appeal Judgment, supra note 55, x
190.

113 Abu Garda Decision, supra note 11, x89.
114 See an extensive argument on dual-use facilities and lawfulness of targeting them in the tran-

script of the Abu Garda Confirmation of Charges Hearing, 28 October 2009, at 12^21.
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object of the attack. There appears to be agreement in the SCSL’s and the ICC’s
decisions that this element encompasses dolus directus in the first degree,115

also referred to as ‘specific intent’.116 This high threshold excludes situations
of indirect intent (dolus eventualis), which, considered sufficient in respect to
other war crimes, at least by the ad hoc tribunals, would not suffice for the
conviction for the crime at hand.117 Furthermore, the intent required for this
crime precludes its applicability with regard to collateral damage or injury in-
cident to a lawful attack.118

The second element is more multilayered. What appears to be clear across
the tribunals’ jurisprudence is that the accused does not have to know about
the legal protection afforded to peacekeepers,119 he just has to have knowledge
of the factual circumstances that established the protection;120 that is, that
the peacekeepers were not DPH at the time of the attack.121 A discrepancy
arises about whether the knowledge has to be actual or merely constructive;
in other words, does the accused need to ‘know’ that the peacekeepers did not
participate directly in hostilities or ‘should have known’ they did not. At the
ICC the standard is clear ç the Elements of Crimes require that the accused
‘was aware’,122 and the case law confirms that actual knowledge is necessary
for conviction.123

Conversely, the SCSL lowered the requisite mens rea by introducing a ‘knew
or should have known’ test.124 Even though some have criticized the Special
Court for doing so ç suggesting that it has introduced a less demanding
standard just for the charges to stand125 ç if the crime of attacking

115 Abu Garda Decision, supra note 11, x93; Banda & Jerbo Decision, supra note 11, x65; RUF Trial
Judgment, supra note 11, x 232.

116 Specific intent should not be mistaken for ‘special intent’ required for a limited category of
international crimes, such as e.g. genocide, terrorism and persecution. Intentionally attacking
peacekeepers is not one of them, Cassese’s International Criminal Law, supra note 48, at
44^45.

117 See e.g. Judgment, Stakic¤ (IT-97-24-T), Trial Chamber II, 31 July 2003, x 587, where the
Chamber held that dolus eventualis could suffice for the crime of murder as a war crime.

118 That would exclude cases in which peacekeepers’ positions have been shelled due to incor-
rect targeting based on erroneous data, as arguably was a case during the 1996 Kana
Incident, when the Israeli Defence Force (IDF) fired artillery shells at the United Nations
Interim Force in Lebanon (UNIFIL) compound in Kana, Lebanon amid heavy fighting be-
tween the IDF and Hezbollah. See Israeli Ministry of Foreign Affairs, Response to UN
Secretary’s Report on Kana Incident, Jerusalem, 9 May 1996, available online at http://www.
mfa.gov.il/mfa/foreignpolicy/terrorism/hizbullah/pages/response%20to%20un%20secretary-
s%20report%20on%20kana%20incident.aspx (visited 15 April 2014).

119 Abu Garda Decision, supra note 11, x94; Banda & Jerbo Decision, supra note 11, x65.
120 Difference between knowledge of specific legal rules and knowledge of relevant circum-

stances, alongside the extensive analysis why lack of the first does not infringe the nullum
crimen sine lege principle has been explained by the ICTY Appeals Chamber in Kordic¤ and
C› erkez Appeal Judgment, supra note 55, x311.

121 RUF Trial Judgment, supra note 11, x1938.
122 Compare, however, Triffterer, supra note 54, at 914, claiming that the Elements of Crimes are

merely the guidelines which the Court may or may not apply.
123 Abu Garda Decision, supra note 11, x94; Banda & Jerbo Decision, supra note 11, x65.
124 RUF Trial Judgment, supra note 11, x 235.
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peacekeepers is considered as a particularization of attacks on civilians, the
‘should have known’ standard would not be as unprecedented as it may
appear to be at the first glance. Shortcomings in the SCSL’s findings on this
point lay rather in the fact that no legal analysis was conducted, which is espe-
cially surprising as there is at least one ICTY judgment126 and some academic
literature that could have been invoked.127 It should be noted nonetheless that
constructive knowledge test captures exceptionally broad range of possible
situations and might result in setting forth standards impossible to abide by,
particularly in ‘the fog of war’ scenarios,128 as often pointed out by the defence
in the course of proceedings.129 Indeed, in those few cases in which the ICTY
endorsed the ‘should have been aware of the civilian status’ threshold, it
firmly stressed that the standard of proof must be that of a ‘reasonable
person’.130

As for any other mental state, knowledge, whether actual or constrictive,
can be deduced from relevant facts or circumstances.131 For the attacker’s
knowledge of the peacekeepers’ protected status, the tribunals found the fol-
lowing factors indicative: repeatedly explaining the scope of the mission’s man-
date to the rebel forces; conducting meetings with them to accommodate
their grievances and avoid any type of conflict, and not responding to threats
with the use of force.132 From the evidentiary point of view, records of direct
interaction between the peacekeepers and the subsequent attackers aimed at
reassuring the latter that the mission had no belligerent intent were of crucial
importance for the chambers’ findings on the required mens rea.133

That said, while providing evidence proving the accused’s mental state
beyond a reasonable doubt is usually a difficult task for the prosecution, it is

125 Sloan, supra note 44, at 274^275.
126 Judgment, Galic¤ (IT-98-29-T), Trial Chamber I, 5 December 2003 (Galic¤ Trial Judgment), x 55.

‘Should have known’ standard was often pleaded by the ICTY Office of the Prosecutor (OTP),
e.g. Prosecutor’s Pre-trial Brief, Kordic¤ and C› erkez (IT-95-14/2), 25 March 1999, at 48; and
often implicitly accepted, as in Judgment, Stugar (IT-01-42-T), Trial Chamber II, 31 January
2005 (Stugar Trial Judgment), x 285.

127 K. Do« rmann, Elements of War Crimes under the Rome Statute of the International Criminal
Court ^ Sources and Commentary (ICRC and Cambridge University Press, 2003), at 146; C.
Wuerzner, ‘Mission Impossible? Bringing Charges for the Crime of Attacking Civilians or
Civilian Objects Before International Criminal Tribunals’, 872 IRRC (2008) 907.

128 The phrase ‘fog of war’, conceptualized by an eminent military theorist Carl Clausewitz de-
notes a state of uncertainty and anxiety inherent in combat operations; C. Clausewitz, On
War (Wordsworth Classics of World Literature, 1997), at 40^60.

129 See e.g., an extensive argumentation in Pavle Stugar’s Final Trial Brief, Stugar (IT-01-42), 3
September 2004, xx565^570.

130 See Galic¤ Trial Judgment, supra note 126, x55. In Stugar, the Chamber appeared to accept the
constructive knowledge standard because the issue at hand, namely the predominantly civil-
ian character of the Old Town of Dubrovnik, was ‘a renowned state of affairs which had
existed for centuries’. See Stugar Trial Judgment, supra note 126, x 285.

131 Banda & Jerbo Decision, supra note 11, x71; Judgment, Limaj et al. (IT-03-66-T),Trial Chamber
II, 30 November 2005, x 518; Judgment, Aleksovski (IT-95-14/1-T), Trial Chamber, 25 June
1999, x65.

132 Ibid., xx72^75; RUF Trial Judgment, supra note 11, x1939.
133 Ibid., xx72^74.
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fair to assume that in cases of attacks on peacekeepers it would continue to be
particularly challenging. Since mens rea has to exist at the time of the commis-
sion of the crime, it has to be proved that the perpetrator at the moment of con-
templating the attack, under all the circumstances known to him at that
moment, could not have reasonably believed that the targeted peacekeepers
were directly participating in hostilities.134 In this regard, the SCSL holding
that ‘even if some or all RUF fighters did subscribe to a belief that the
UNAMSIL peacekeepers were taking part in hostilities, the RUF fighters had
reason to know of the peacekeepers’ protected status’135 is particularly
troublesome.136

Finally, there is a practical question which is relevant to robust peacekeeping
missions in which personnel do use force in cases other than self-defence:
how is a member of a rebel force to know when peacekeepers’ conduct consti-
tutes DPH?137 As many accused simply submit that the peacekeepers acted in
a belligerent manner, hence stripping themselves of any international protec-
tion, providing a satisfactory argument as to why their belief was ill-founded
and cannot serve as a ground for excluding criminal responsibility might be
one of the biggest challenges tribunals will face in future cases.138

5. Case Study: MONUSCO since SC Res. 2089 (2013)
Ayear after the creation of the FIB, many experts, while often praising the ef-
fectiveness of the new MONUSCO capabilities, claim that it has turned long-
standing principles of peacekeeping on their head.139 This section will look at
the present day reality on the ground, and attempt to analyse what challenges
the ICC Office of the Prosecutor (OTP) might face, if it attempted to charge a
rebel group member with attacking the MONUSCO peacekeeping mission.140

Since the situation in the Democratic Republic of the Congo (DRC) is already

134 Galic¤ Trial Judgment, supra note 126, x 50; Blagojevic¤ and Jokic¤ Trial Judgment, supra note 23,
x 728.

135 RUF Trial Judgment, supra note 11, x1942.
136 See the disapproving commentary on this finding in Sloan, supra note 44, at 291^292.
137 This aspect should not be overlooked, as decisions on when the required DPH threshold is

crossed are difficult even for regular armies soldiers, after receiving extensive IHL training.
See more on that aspect in H. Parks, ‘Part IX of the ICRC ‘‘Direct Participation in Hostilities’’
Study: No Mandate, No Expertise, and Legally Incorrect’, 42 New York University Journal of
International Law and Politics (2010) 769.

138 Compare RUF Appeal Judgment, supra note 36, x 525; Karadz› ic¤ , Appeal on Hostage Taking,
supra note 15, x10.

139 F.K. Nkusi, ‘Legal Implications of Shifting Paradigm: Intervention Brigade ^ MONUSCO’s
Enforcement Action in the DRC’, 1 East African Journal of Science and Technology (2013) 4; L.
Schildt, ‘Emerging Voices: Distinction without a Difference ^ The UN’s Attempt to Fight A War
Without Fighting A War’, Opinio Juris blogpost, 28 July 2013, available online at http://opin
iojuris.org/2013/07/29/emerging-voices-distinction-without-a-difference-the-uns-attempt-to-fight-a-war-
without-fighting-a-war/ (visited 20 April 2014).

140 As will be discussed below, intentional attack from the governmental forces is highly unlikely.
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within the jurisdiction of the ICC, the working assumptions are that any such
case would be litigated at the Court, and that from late 2012 onwards there
has been an ongoing armed conflict, or even multiple armed conflicts, in the
eastern DRC.141

A. Factual Context

Cyclical violence in the eastern DRC can be traced back to the mid-1990s when
one million people fled there after the 1994 Rwanda genocide.142 Clashes of
varying intensity escalated during the 1998 uprising, in which Rwanda and
Uganda sided with the rebels, invaded the eastern part of the DRC and culti-
vated various armed groups as proxies.When DRC government forces received
support from Angola, Namibia and Zimbabwe, the conflict turned into a full-
scale war, known as ‘Africa’s World War’.143 In 1999, the DRC and five warring
states signed the Lusaka Accord, stipulating, inter alia, that the UN should ‘con-
stitute, facilitate and deploy an appropriate peacekeeping force in the DRC to
ensure implementation of this Agreement; and taking into account the pecu-
liar situation of the DRC, mandate the peacekeeping force to track down all
armed groups in the DRC’.144

Unsurprisingly, none of the armed groups including the main one, Rally for
Congolese Democracy (RDC), was part of the agreement, which significantly
impaired its effectiveness.145 Although the signatories pulled out their respect-
ive armed forces, numerous organized armed groups have been operating in
the eastern part of the country up to the present day.146

141 The fact that a conflict in DRC can be classified as armed was confirmed by SC Res. 2089
(2013) and 2147 (2014) calling on all parties for compliance with IHL, which application is
conditioned upon the existence of an armed conflict.While for the crime at hand the charac-
ter of the conflict appears to be to a large extent irrelevant, the ICC Trial Chamber I deliber-
ations in this regard in the Lubanga judgment suggest that the current conflict would also be
qualified as non-international, unless the pivotal finding be made that MONUSCO indeed
became a party to the conflict and thus internationalized it. Judgment pursuant to Article
74 of the Statute, Lubanga (ICC-01/04-01/06),Trial Chamber I, 14 March 2012, xx523^567.

142 C. Lamont and E. Skeppstro« m, The United Nations at War in the DRC? Legal Aspects of the
Intervention Brigade, Swedish Ministry of Defence, FOI-R-3761-SE, December 2013, at 6.

143 A. Arieff, Democratic Republic of Congo: Background and U.S. Policy, Congressional Research
Service, 24 February 2014, at 5, available online at: http://fpc.state.gov/documents/organiza-
tion/223464.pdf (visited 15 April 2014).

144 Letter Dated 23 July 1999 from the Permanent Representative of Zambia to the UN Addressed
to the President of the Security Council, Annex: Ceasefire agreement on the Democratic
Republic of Congo, S/1999/815 (Lusaka Accord), Art. III.11.a, available online at http://www.
un.org/Docs/s815_25.pdf (visited 15 April 2014).

145 International Crisis Group,TheAgreement on a Cease-Fire in the Democratic Republic of Congo: An
Analysis of the Agreement and Prospects for Peace, Democratic Republic of Congo Report No. 5,
20 August 1999, Executive Summary.

146 Report of the Secretary-General on the United Nations Organization Stabilization Mission in the
Democratic Republic of the Congo, UN Doc. S/2014/157, 5 March 2014 (2014 Report on
MONUSCO), xx 2^6.
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In November 1999, the UN Security Council adopted Resolution1279 and es-
tablished the UN Organization Mission in the Democratic Republic of Congo
(MONUC) ç a small mission tasked with observing the ceasefire, disengaging
forces and liaising with the signatories of the Lusaka Accord.147 The initially
modest mandate was expanded in a series of resolutions. Resolution 1925
(2010) renamed MONUC to MONUSCO, increased its manpower and charged
the reorganized mission with the protection of civilians, and stabilization and
peace consolidation. To fulfil its tasks, MONUSCO has been allowed to use all
necessary means as well as ‘support the Forces Arme¤ es de la Re¤ publique
De¤ mocratique du Congo (FARDC) in jointly planned operations’.148

Notwithstanding the presence of the world’s largest UN peacekeeping oper-
ation,149 the situation in the country deteriorated again in 2012, arguably due
to increased Rwandan, Ugandan and Burundian support of various armed
groups.150 When joint MONUSCO and FARDC forces failed to protect Goma,
the second largest city in the DRC, which was taken over by the Mouvement
du 23 mars (M23) in November 2012, it became clear that if any stability was
to be reached in the eastern provinces, the mission would need to be rein-
forced.151 This was done by Resolution 2098 (2013), in which the Security
Council decided that:152

MONUSCO shall . . .on an exceptional basis and without creating a precedent or any preju-
dice to the agreed principles of peacekeeping, include an ‘Intervention Brigade’ consisting
inter alia of three infantry battalions, one artillery and one Special force and
Reconnaissance company . . . , under direct command of the MONUSCO Force Commander,
with the responsibility of neutralizing armed groups . . . .

The resolution also set forth a wide range of objectives to be achieved by the
mission,153 and has authorized MONUSCO’s military component to take all ne-
cessary measures to perform their tasks, ‘through its regular forces and its
Intervention Brigade as appropriate’.154 The wording implies that it is generally
up to MONUSCO to decide who does what within the military component to
discharge the mandate’s obligations. However, that discretion is subject to para-
graph 12(b) of the discussed resolution, which stipulates that when neutraliz-
ing armed groups, MONUSCO shall:

In support of the authorities of the DRC, on the basis of information collation and ana-
lysis . . . carry out targeted offensive operations through the Intervention Brigade . . . either

147 SC Res. 1279 (1999), x5.
148 SC Res. 1925 (2010), x12(h).
149 Albeit a mission thinly spread over an enormous area, with a transport network in terrible

condition.
150 Janik, supra note 34, at 159.
151 Lamont and Skeppstro« m, supra note 142, at 8.
152 SC Res. 2089 (2013), x9.
153 Namely: reduction of the threat posed by Congolese and foreign armed groups; achieving sta-

bilization through the establishment of functional state security institutions and strength-
ened democratic order.

154 SC Res. 2089 (2013), x12.
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unilaterally or jointly with the FARDC, in a robust, highly mobile and versatile manner and
in strict compliance with international law . . .. [Emphasis added].

The operational distinction between the FIB and the rest of the military per-
sonnel has been put into practice. According to the Secretary-General’s report
on MONUSCO released in March 2014, the military component provides the
governmental forces, on a daily basis, with logistical support, intelligence and
direct liaison on the ground, while the FIB directly engages in offensive oper-
ations against targeted armed groups.155

It should be nonetheless noted that MONUSCO is not composed
solely of armed personnel, nor does it perform exclusively combat-related
activities.156 Its tasks also include monitoring the arms embargo and providing
assistance in national and international judicial processes.157 According to offi-
cial statistics, the current mission strength is 21,245 uniformed personnel
(19,558 of which is military) and 4,525 civilian staff. The troop ceiling of 19,815
and the use of sophisticated weaponry were confirmed by Resolution 2147
(2014) extending MONUSCO’s mandate until 31 March 2015.158

B. Legal Aspects

At least three difficulties may emerge in a prosecution of a charge of intention-
ally attacking the MONUSCO mission. First, can MONUSCO, since Resolution
2089, be qualified as a peacekeeping mission for the purposes of the criminal
prohibitions of the ICC Statute?159 Secondly, a much nuanced approach would
have to be adopted as to the mission’s entitlement to civilian protection under
IHL and ICL.160 Thirdly, it is fair to assume that the defence would raise at
least one ground for excluding criminal responsibility.

1. Is MONUSCO a Peacekeeping Mission?

MONUSCO’s mandate and practice challenge all three tenets of peacekeeping.
Even though it was initially established on the consent of the (then) main war-
ring parties, a credible argument can be made that the current conflict can be
distinguished both in terms of the parties and legal character from Africa’s
WorldWar, which led to creation of the mission. Furthermore, as MONUSCO of-
ficially allies with the governmental forces not only to achieve neutral

155 2014 Report on MONUSCO, supra note 146, xx19^22 and 39^41.
156 MONUSCO civilian component is involved in numerous peace-building activities, see ibid.,
xx 47^67.

157 M. Melillo, ‘Cooperation between the UN Peacekeeping Operation and the ICC in the
Democratic Republic of the Congo’, 11 Journal of International Criminal Justice (JICJ) (2013) 763.

158 SC Res. 2147 (2014), x1.
159 Arts 8(2)(b)(iii) and 8(2)(e)(iii) ICCSt.
160 It should be noted that the even if elements of the UN Safety Convention are incorporated into

the SOFA, this would not be central to the tribunals’ assessment of the criminal character of
a particular attack.
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objectives, such as protection of civilians, but also explicitly against the rebel
forces to neutralize them, it is very difficult to classify its conduct as impartial.
Lastly, regardless of how extensively one interprets the principle of use of
force only in self-defence, extending it to cover ‘targeted offensive operations’
is hardly viable. All those aspects, when taken together, seem to suggest that
MONUSCO should rather be considered a peace enforcement operation with a
peacekeeping component, regardless of the label attached to it by the Security
Council.

2. Who Could be Granted Civilian Protection?

Even if the prosecution persuaded a court that MONUSCO is a peacekeeping
mission for the purposes of IHL and ICL, and thus attacks on it fall within the
purview of the analysed crime, proving that mission personnel were entitled
to protection granted to civilians would be extremely challenging, if not impos-
sible. There are two potential ways of addressing the issue ç treating the
entire mission as a homogenous entity (traditional approach), or recognizing
the mission’s bifurcated internal structure (functional approach).
Under MONUSCO’s current mandate it is clear that the mission has sided

with one of the warring parties. It is, therefore, hard to deny that it is at least
de facto a party to the conflict.161 Consequently, if the first path is chosen, it is
virtually impossible to classify a heavily armed, organized group under respon-
sible command complying with the laws of war and legally authorized to use
offensive force as civilians.162 MONUSCO personnel would, therefore, be lawful
targets irrespective of their individual tasks.163 Although such conclusion
would be compatible with the spirit of the mission’s mandate and modus oper-
andi, it would definitely be a groundbreaking precedent with very far-reaching
consequences, and the judges might be reluctant to adopt it.
On the contrary, acknowledgement that the mission is not a monolith opens

doors to a more meticulous, functional approach. If the chamber treats
MONUSCO as an organized164 armed group with a bifurcated internal struc-
ture and considers the debate on the targeting of members of such groups
under IHL, more balanced results could be reached. There is a considerable
agreement that membership in an organized group forecloses an individual’s
civilian protection, although it is unclear whether one’s conduct has to rise to
DPH within the group (as argued by the ICRC Guidance)165 or whether mere
membership makes one targetable.166 State practice and opinio juris can be

161 More and more commentators explicitly assert that at least UN military personnel are party to
the conflict; see e.g. Ferraro, supra note 75.

162 Note that if the entire MONUSCO uniformed personnel is taken together, all the requirements
of combatant status, as set forth in Art. 4 III Geneva Convention, would be fulfilled.

163 ICRC, supra note 65.
164 Compare in this regard indicative factors of the ‘organized’ criterion put forward by the ICTY

Trial Chamber in Judgment, Haradinaj (IT-04-84-T),Trial Chamber I, 3 April 2008, x60.
165 ICRC Guidance, supra note 82, at 31^36.
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found in support of both approaches,167 but as there are important policy rea-
sons for protecting ‘the avatars of international peace and security’,168 opting
for the ICRC Guidance approach, which sets a higher threshold, would be per-
fectly legitimate. Embracing this theory, including the notion of CCF discussed
above in Section 2.B.2., would be well suited to the case at hand, since it
draws a clear line between the organized armed group at large and its ‘armed
forces’. CCF ç and the resulting deprivation of protection ç encompasses
only the ‘military wings’ and does not extend to ‘political and humanitarian
wings’, which remain protected.169 Application of this approach to MONUSCO
results in three categories of mission personnel: (i) civilian component tasked
with peace-building activities; (ii) military personnel not belonging to the FIB;
and (iii) FIB troops.
The 2014 Report on MONUSCO, read together with Resolution 2089, indi-

cates that categories (i) and (iii) would be on the opposite sides of the spec-
trum ç while the civilian component is generally immune from attack, the
FIB falls within the scope of CCF and, therefore, is a legitimate target through-
out the deployment. Military personnel not belonging to the FIB appear to be
in a grey zone. The issue of when an individual in this category loses civilian
protection would have to be addressed on a case-by-case basis by examining a
targeted peacekeeper’s conduct at the moment of an attack. Much would
depend on the interpretation of DPH endorsed by the chamber.

3. Grounds for Excluding or Mitigating Criminal Responsibility

There is a fundamental problem in the distinction approach outlined above: the
entire armed MONUSCO military component uses the same uniforms and in-
signia ç blue helmets, white vehicles and the UN emblem.170 As the ICC
Statute explicitly adds ‘mistake of fact’ and ‘mistake of law’ to the spectrum of
available defences before the ICC, an individual charged with intentionally at-
tacking MONUSCO may raise at least one of them, depending on the circum-
stances of the incident.

166 The debate on the loss of protection resulting from a membership in an organized armed
group has been renewed recently in the context of cyber warfare, when the Tallin Manual
on Cyber Warfare was released. The Manual, prepared by the group of international experts
in co-operation with NATO Cooperative Cyber Defence Centre of Excellence has classified
members of organized armed groups as lawful objects of attack, but the experts were divided
on that point. See M. Schmitt (ed.), Tallinn Manual on the International LawApplicable to Cyber
Warfare (Cambridge University Press, 2013), Rule 34.

167 Alston’s Study, supra note 83, xx57^69.
168 W.G. Sharp, Sr., ‘Protecting the Avatars of International Peace and Security’, 7 Duke Journal of

Comparative and International Law (1996) 93.
169 See in detail, ICRC Guidance, supra note 82, at 32.
170 See the discussion on this point at the Security Council and concerns expressed chiefly by

Guatemala, that the FIB would not be distinguishable from the regular military MONUSCO
personnel, Security Council 6943rd Meeting, Resolution 2098 (2013) Enables ‘Offensive’
Combat Force To ‘Neutralize and Disarm’ Congolese Rebels, Foreign Armed Groups, SC/10964, 28
March 2013.
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Consider the following two scenarios, variations of a hypothetical situation
in which the accused, a rebel fighter, wilfully attacked MONUSCO personnel
not belonging to FIB who, according to the indictment, were not DPH and
thus enjoyed civilian protection:171

(i) the perpetrator knew that attacking peacekeepers who enjoy civilian
protection was a crime, but incorrectly believed that he was attacking
FIB members because he had no visible way of distinguishing between
the two;

(ii) The perpetrator knew that attacking peacekeepers who enjoy civilian
protection was a crime, but incorrectly concluded that those attacked
were not protected because he believed that their conduct falls within
the scope of DPH.

Under the first scenario, the accused would be exonerated from criminal re-
sponsibility under a ‘mistake of fact’ defence, that is he did not ‘knowingly’
attack the protected peacekeepers; he honestly and reasonably believed that
he was attacking lawful targets.172 The second alternative would fall under
‘mistake of law’and is slightly less straightforward, as this defence is in general
not admissible. However, the ICC Statute followed the tendency of many
civil173 and common law jurisdictions,174 and recognized that in exceptional
circumstances a mistake of law can be successfully raised.175 The provision
covers the so-called ‘mistake of legal element’, and the second scenario appears
to be a good example. Nonetheless, the operative clause ‘may’ suggest that the
Court has a measure of discretion. Unavoidability is not expressly mentioned
but is well accepted as a condition for invoking mistake of law.176

As the ICC has not had a chance to dwell upon the interpretation of the de-
fence of mistake of law,177 it is difficult to predict whether it will exclude or
only diminish the responsibility of the accused. However, the following two-
step argument can be made that in case of a charge of attacking MONUSCO

171 Presented scenarios are modelled on situations of mistaken attacks on civilian population
analysed in K. J. Heller, ‘Mistake of Legal Element, the Common Law, and Article 32 of the
Rome Statute’, 6 JICJ (2008) 419.

172 Art. 32(1) ICCSt.
173 Criminal Code of the Federal Republic of Germany, in the version promulgated on 13

November1998, Federal Law Gazette [Bundesgesetzblatt] I p. 3322, Art.17; Code Pe¤ nal franc� ais
en vigueur au 1 mars 1994, codifie¤ par la loi n8 92-683 du 22 juillet 1992, Arts 122^123;
Criminal Code of the Republic of Poland, Dz.U. 1997 nr 88 poz. 553, Ustawa z dnia 6 czerwca
1997 r., Art. 30.

174 For overview of the common law countries’ treatment of the mistake of law defence see Heller,
supra note 171, at 427^429.

175 Art. 32(2) ICCSt. provides that ‘[a] mistake of law may . . .be a ground for excluding criminal
responsibility if it negates the mental element required by such a crime’ (emphasis added).

176 Triffterer, supra note 54, at 907^908.
177 The Pre-Trial Chamber confirmed though that mistake of law is limited to cases when it neg-

ates the required mental element; Decision on the Confirmation of Charges, Lubanga
(ICC-01/04-01/06), Pre-Trial Chamber I, 29 January 2007, x306.
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personnel, it should either completely negate criminal responsibility or at least
very significantly mitigate punishment:178

(i) The perpetrator who misunderstood an essential legal element of a
crime cannot be considered to have acted ‘wilfully’ with regard to that
element, let alone with dolus directus in the first degree, as required.

(ii) International rules on DPH are a highly technical concept, making
them difficult to comprehend and apply even for regular state forces
who have received extensive training in IHL. The reasonable person
standard makes it difficult to require a rebel fighter to have mastered
all the nuances of the still evolving notion of DPH.

6. Conclusion
Fitting peacekeepers into conventional IHL conceptions has never been an easy
task. As soon as the necessity to clarify the legal basis of their protection
emerged, IHL experts raised concerns about treating regular duty soldiers as
civilians.179 Peacekeepers have nevertheless been accorded protection equiva-
lent to civilians because they use force only in personal self-defence and are
otherwise not participants in hostilities. The logic, however, of treating armed
peacekeepers as civilians disintegrates as their mandate broadens.
International criminal jurisprudence has continued to struggle with this

issue.While the ICTR’s rulings on UNAMIR civilian status were legally coher-
ent, the SCSL bent over backwards to criminalize attacks on UNAMSIL person-
nel. A better approach would have recognized that peacekeepers using
offensive force must lose their civilian status for the duration of the armed con-
flict and effectively be considered combatants under IHL. This is in line with
the fundamental principle of equal application of IHL.
This does not mean that peacekeepers need not be protected. Even a peace-

keeping force with a robust mandate may be subject to substantial restrictions
on operations. Those restrictions distinguish them from a regular party to
armed conflict, and justify distinct treatment. The approach outlined in this
article attempts to balance the need to protect ‘the avatars of international
peace and security’, with the principle of equal application of IHL, without
which ‘all respect for the laws of war might be destroyed’.180 The functional ap-
proach starts that process by proposing a strict distinction, even within the
same peacekeeping mission, between those who participate in offensive oper-
ations and those who do not. The peacekeeper’s protection should generally

178 In various legal systems, the mistake of law defence either excludes the responsibility of the
accused or mitigates his culpability and thus results in substantial reduction in sentence. S.
Vogeley, ‘The Mistake of Law Defense in International Criminal Law’, in S. Yee et al. (eds),
International Crime and Punishment: Selected Issues (University Press of America, 2003).

179 See Bothe, supra note 19, at 411, and the opinions recalled there.
180 Greenwood, supra note 1, at 186.
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be inversely proportional to the scope and character of his authorization and
actual use of force. Such an approach would also assist in keeping the crimin-
alization of attacks on peacekeepers within proper bounds. To be entitled to
such a favourable approach, however, peacekeeping missions need to do more
to clearly signal which forces are offensive in nature, and which are not. The
UN should urgently equip the FIB troops with‘a fixed distinctive emblem recog-
nizable at a distance’.181 International forces cannot attempt to ‘fight a war
without fighting a war’.182

As the risk of deadly attacks on UN troops increases, it is timely that UN
Secretary-General Ban Ki-moon has recently announced the formation of a
High-Level Independent Panel on Peace Operations to undertake a comprehen-
sive assessment of the state of UN peace operations.183 The international NGO
community, led by the ICRC, should remind the UN of its obligations under
IHL, including how best to signal the identity and function of different forces
deployed in an area of conflict. Transparency is the key to maximizing the
legal protections afforded to peacekeepers, while at the same time preserving
the integrity of the law of armed conflict.

181 Compare ICRC, 1949 Conventions and Additional Protocols, and their Commentaries, III
Geneva Convention, Art. 4.

182 Schildt, supra note 139.
183 ‘Secretary-General establishes eminent panel to review UN peace operations’, UN News

Centre, 31 October 2014.
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