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Abstract
The Tadic¤ ICTY Appeal judgment (1999) has clarified that certain armed conflicts
usually classified as non-international are in fact of an international character
when a state controls a non-state armed group. This clarification reaffirms the exist-
ence of a sub-type of international armed conflict: wars by proxy (Tadic¤ -type con-
flicts). It also suggests a different legal analysis of a state’s ability to occupy
another state’s territory using a non-state armed group. However, the ICTYAppeals
Chamber has neither examined this possibility in depth (i.e. whether applying the
law of occupation in such circumstances is legally feasible or practical) nor assessed
the results of this application. This article proposes both theoretical and practical
foundations for applying the law of occupation, and specifically Geneva Convention
IV, to Tadic¤ -type conflicts. The article tries to identify the advantages of such an ap-
plication from an international criminal law perspective and suggests adjustments
and modifications required to enhance the protection of victims and ensure responsi-
bility for violations of international humanitarian law in such circumstances.

1. Introduction
As is well known, in its 1999 decision in the Tadic¤ case,1 the International
Criminal Tribunal for the former Yugoslavia (ICTY) Appeals Chamber con-
cluded that the prima facie non-international armed conflict (NIAC) occurring
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in the Republika Srpska was in fact an international armed conflict (IAC). The
Appeals Chamber reasoned this classification by proving that Serbia (then
still known as the Federal Republic of Yugoslavia, or ‘FRY’) had overall control
over the VRS (the Vojska Repulike Srpske ç the Bosnian-Serb armed group)
operating in the area,2 a determining factor that rendered the VRS a de facto
agent of the FRY. The concept of war by proxy is not a new phenomenon; the
International Court of Justice (ICJ), to some extent has addressed situations
with similar characteristics (for example, in the Nicaragua case,3 discussed
below). The Appeals Chamber however, tackled a previously overlooked matter
and included the phenomenon under the law of IAC, reaffirming the existence
of a sub-type in the subject matter of conflict classification that could be
referred to as a ‘Tadic¤ -type’ IAC. The Appeals Chamber classified the conflict as
an IAC for the purpose of applying the grave breaches provisions enshrined
in the Geneva Convention Relative to the Protection of Civilian Persons in
Time of War of 12 August 1949 (‘Geneva Convention IV’) and falling within
the subject matter jurisdiction of the ICTY (Article 2 of the ICTY Statute).
In pursuing such an approach, the Appeals Chamber also implied that only

one test of control is to be used for both the classification of conflicts and the
determination of state responsibility, i.e. the ‘overall control’ test.4 The ICJ, as
will be elaborated in the following, did not embrace this view, first in Armed
Activities,5 and later, in the Genocide6 cases. The tension between these two
views intensifies when reading the International Criminal Court (ICC) judg-
ment in the Lubanga case in conjunction with Armed Activities. The ICC, al-
though fully aware of the ICJ ruling in both the Armed Activities and the
Genocide cases, has, once again, adopted the ‘overall control’ test for the pur-
poses of classifying the conflict in the Democratic Republic of Congo in the
Ituri region.7

Determining that engaging in a conflict through a proxy renders a prima
facie NIAC into an IAC has many implications. Assuming the ‘overall control’
test is acceptable for the purpose of classifying an armed conflict, this article
aims to discuss two propositions. First, in the case of a Tadic¤ -type IAC, to what
extent will the law of occupation (and mainly Geneva Convention IV) apply to
the non-state armed group fighting as a proxy of a third state? Second, what
are the implications of applying the law of occupation to the non-state armed

2 Ibid., x 96.
3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of

America), Merits, Judgment, ICJ Reports (1986) 14 (hereinafter ‘Nicaragua case’).
4 Ibid., xx 92^94.
5 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),

Judgment, ICJ Reports (2005) (hereinafter ‘Armed Activities case’), xx160, 177^178.
6 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia

and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports (2007) 43 (hereinafter
‘Genocide case’), xx 403^406.

7 Decision on the Confirmation of Charges, Lubanga (ICC-01/04-01/06), Pre-Trial Chamber I, 29
January 2007 (hereinafter ‘the Lubanga Decision on the Confirmation of Charges’), x 211 and
Judgment pursuant to Article 74 of the Statute, Lubanga (ICC-01/04-01/06), Trial Chamber,
14 March 2012 (hereinafter ‘Lubanga Trial Judgment’), x541.
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group? In other words, the present article reviews whether the application of
the law of occupation to non-state armed groups acting as proxy is feasible the-
oretically and practically, and focusing on the different aspects of responsibil-
ity: individual and state, it asks what the outcome is of such application.

2. Overall Control versus Complete Dependency Test

A. The ICJ versus the International Criminal Tribunals

Different international judicial bodies have dealt with the issue of the threshold
of control required for attributing the conduct of a group or private ‘individ-
uals’ to a state. Traditionally, and following the ICJ decision in the Nicaragua
case, ‘effective control’of the state was required. Accordingly if the group (or in-
dividual) in question was not a de jure agent of the state, one needed to have
shown that its acts were effectively controlled by the third state for these acts
to be attributed to the state.8 The ICJ did not explicitly classify the conflict in
Nicaragua as an IAC or a NIAC; however, it applied to the conflict Common
Article 3 of the Geneva Conventions and its norms, implying that it was of a
non-international character.9 A decade later, the ICTY chose a different, less
restrictive test, the ‘overall control’ test.10 The ICTY concluded that where the
operating group is a well-structured and hierarchical organized group (as
opposed to an individual acting on its own), the overall control of the group
by a third state renders the conflict international and the group’s acts attribut-
able to the third state.11

The ICTY test of control for the determination of both the attributability of
acts of individuals to a state and the classification of an armed conflict was im-
plicitly rejected by the ICJ in the Armed Activities case in 2005, at least in re-
spect to attribution of acts to states. Contrary to the ICTY conclusion in Tadic¤ ,
the ICJ reaffirmed its reasoning in Nicaragua and stated that, absent any proof
of Uganda’s ‘effective control’ over armed groups operating in the vicinity of
the Ituri region, Uganda bore no responsibility for these groups’acts.12

On the other hand, in more recent years, both the Pre-Trial and Trial
Chambers of the ICC have adopted the ‘overall control’ test proposed by the
ICTY in Tadic¤ .13 The Pre-Trial Chamber established that a prima facie NIAC be-
comes international if a third state indirectly intervenes by controlling an
armed group, thus classifying the conflict in the Ituri region as international.14

Although the Trial Chamber overturned the Pre-Trial Chamber classification

8 Nicaragua case, supra note 3, xx115^116.
9 Ibid.
10 Tadic¤ Appeal Judgment, supra note 1, x120.
11 Ibid.
12 Armed Activities case, supra note 5, xx177^178.
13 Lubanga Decision on the Confirmation of Charges and Lubanga Trial Judgment, supra note 7.
14 Ibid., x 209.
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of the conflict, it endorsed the Pre-Trial Chamber’s legal reasoning, adopting
the ‘overall control’ test for such classification.15

This tension between the ICJ decisions in Nicaragua and Armed Activities and
the ICC decision in Lubanga (which applied Tadic¤ ) is all the more pronounced
when reading the ICJ’s related decision in the Genocide case. Genocide dealt
with the alleged responsibility of Serbia for acts of genocide allegedly com-
mitted by Bosnian-Serb armed groups (the VRS and other armed groups
acting there) in Bosnian territory.16 Having established that theVRS committed
genocide in Srebrenica, the ICJ concluded that the acts of the VRS were not at-
tributable to Serbia because it was not, in fact, operating on behalf of Serbia.17

In order to reach this determination, the ICJ referred to Articles 4 and 818 of
the International Law Commission (ILC) Articles on State Responsibility
(2001).19 The ICJ interpreted Article 4 as applying not only to the de jure
organs of a state, but also to its de facto organs. In order for the latter to be con-
sidered as de facto organs, they must be completely dependent on the state.20

As for Article 8, the ICJ determined that, outside the organic relationship envi-
saged by Article 4, the acts of a group of individuals or of an individual can
be attributable to a state if the latter had either directed or ‘effectively con-
trolled’ the acts in question.21 The direction or control needs to be shown as
to each operation and not to the overall actions.22 As for the Tadic¤ ‘overall con-
trol’ test, the ICJ rejected the proposition that it was the decisive test for attribu-
tion of acts to a state; as to the test’s relevance for the classification of
conflicts ç the ICJ remained vague on the matter.23

15 Lubanga Trial Judgment, supra note 7.
16 Genocide case, supra note 6, x 384.
17 Ibid., x 394.
18 Art. 4 (‘Conduct of organs of a State’) reads as follows:

‘1. The conduct of any State organ shall be con- sidered an act of that State under interna-
tional law, whether the organ exercises legislative, executive, judi- cial or any other functions,
whatever position it holds in the organization of the State, and whatever its char- acter as
an organ of the central Government or of a territorial unit of the State.

2. An organ includes any person or entity which has that status in accordance with the in-
ternal law of the State.’

Art. 8 (‘Conduct directed or controlled by a State’) reads as follows:

‘The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions
of, or under the direction or control of, that State in carrying out the conduct.’

19 Genocide case, supra note 6, x 384.
20 Ibid., x 393.
21 Ibid., x 400.
22 Ibid.
23 Ibid., x 405.
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B. Classification, Attribution and Individual Criminal
Responsibility ç The Existing Gaps

These decisions of the ICJ and the ICTY aiming at classifying the conflict as
well as determining whether certain violations are attributable to a state
reveal and create gaps of responsibility. Non-state armed groups are involved
in armed conflicts more frequently, and although the law applicable to NIAC
has been elaborated, differences between the law applicable to IAC and NIAC
still exist. These differences affect, inter alia, individual criminal responsibility.
By defining Tadic¤ -type situations as IAC, the ICTY opened the door for provi-
sions, traditionally applicable only to states during inter-state armed conflicts,
to apply as well to non-state actors acting as proxies. More specifically, it
enabled the applicability of the Geneva Conventions, including Geneva
Convention IV, to non-state armed groups, thus filling a existing gap in interna-
tional criminal law. However, it remains to be considered whether and how
such application is legally feasible, both theoretically and practically, which
will be considered in Section 3 of this article.
The ICTYanalysis was based on the assumption that the VRS were acting on

behalf of Serbia, thereby rendering the conflict international and individuals
responsible for upholding the applicable rules and preventing their violations.
Contrary to the ICTY, the ICJ determined that the VRS were not acting on
behalf of Serbia since they were not acting under its ‘effective control’ nor was
the VRS completely dependent on Serbia.24 In fact, and contrary to the ICTY
Appeals Chamber in the Tadic¤ judgment, the ICJ separated between conflict
classification and the attribution of violations occurring during that conflict.
In other words, the ICJ left the possibility open that a third state may use non-
state armed groups as its proxy for fighting an IAC, without being held respon-
sible for the proxy’s violations of the law (unless ‘effectively controlling’ the
proxy). Similarly, the ICJ found the DRC’s claims against Uganda to be un-
founded, at least with regard to Uganda’s responsibility over acts committed
by non-state armed groups operating in the Ituri area.25 The ICTY Appeals
Chamber in the Delalic¤ case implicitly shared this view, reflected in the ICJ de-
cisions, separating between classification of conflicts and attribution of acts.26

The de facto double control standard established by the ICJ weakens the
protective framework of IHL. Generally speaking, all Parties to the Geneva
Conventions have the obligation to respect and ensure respect for the
Conventions.27 This obligation has been recognized as an erga omnes obliga-
tion.28 It is therefore reasonable to expect a state, using a proxy, to ensure the
respect of IHL norms. However, while a third state may be found responsible

24 Genocide case, supra note 6.
25 Armed Activities case, supra note 5, x177.
26 Judgment, Delalic¤ et al. (IT-96-21-A), Appeals Chamber, 21 February 2001, x 20.
27 Common Art. 1 GCs.
28 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory

Opinion, ICJ Reports (2004), 136.
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for not preventing (and/or punishing) violations,29 it cannot be held respon-
sible for the violations themselves, all the while using the proxy to its benefit.
This responsibility gap is enhanced in cases of occupation through a proxy (as
was the case in the Republika Srpska).While a state has responsibility towards
the protected persons in the occupied territory, it could escape such responsi-
bility by using a proxy, over which it exercises ‘overall control’. As a result, the
protected persons in the ‘occupied territory’, whose rights are violated, will
not be able to demand state reparations for the violations committed, since
the law of state responsibility will not apply in those cases, unless the more
stringent tests of effective control or complete dependence test are established
to attribute the acts of the proxy to the state. The civilian population is left vul-
nerable in this type of situation because it would depend only on the state
with ‘overall control’and its proxy, and cannot rely upon its state of nationality,
which no longer controls the territory. However, neither the state with overall
control nor the proxy will bear international responsibility for their actions.
In other words, once the territory in question is no longer under the control
of the state of nationality, thus occupied, the civilian population, i.e. the vic-
tims of alleged violations of international law (specifically, IHL) have no entity
to complain to or receive reparations and compensation from ç their state of
nationality is not responsible, the third state occupying through a proxy will
not be responsible either, since the violations will not be attributable to it and
the non-state armed group is not an entity bearing international responsibility.
Section 5 of this article is aimed at reviewing this gap in responsibility and
protection and searching for an appropriate solution.

3. Applicability of the Law of Occupation to Non-State
Armed Groups: The Quest for a Legal Basis

The ICTY has never examined whether the application of the rules of the
Geneva Conventions to Tadic¤ -type IAC is feasible and practical, although refer-
ring to them many times.30 Similarly, other international judicial bodies,
although adopting the Tadic¤ test of overall control to classify a conflict as inter-
national, did not examine in depth the applicability of the law of occupation
to non-state armed groups.31 While determining such feasibility, one needs to
address two issues: (i) Can a state occupy the territory of another state through
a proxy and can that proxy be a non-state armed group? (ii) Are non-state
armed groups able, practically, to comply with the different provisions and
requirements of international law of occupation?

29 See for example the Genocide case, supra note 6.
30 Judgment, Tadic¤ (IT-94-1), Trial Chamber, 7 May 1997 (hereinafter ‘Tadic¤ Trial Judgment’);

Judgment, Naletilic¤ (IT-98-34-T), Trial Chamber, 31 March 2003 (hereinafter ‘Naletilic¤ Trial
Judgment’).

31 Lubanga Trial Judgment, supra note 7, x 542 although discussing the law of occupation thresh-
old, did not review whether it could apply to non-state armed groups.
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A. Occupation through a Proxy

Although not explicit on this point, Geneva Convention IVcan be interpreted to
also cover the scenario of a state occupying the territory of another state via
a proxy. Article 29 Geneva Convention IV states:

The Party to the conflict in whose hands protected persons may be, is responsible for the
treatment accorded to them by its agents, irrespective of any individual responsibility
which may be incurred (Emphasis added).

The Commentary on Article 29 provides that its aim is to ensure respect of the
law (and accountability) by a state using proxies to its benefit in an armed con-
flict.32 As clarified in the Commentary, Article 29 shall apply irrespective of
the agents’ nationality.33 Arguably, such notion: ‘agent’ applies to non-state
armed groups as well. As the commentary explains:

The principle of the responsibility of States implies an obligation on the Parties to the con-
flict to instruct their agents on their duties and their rights. They must take the greatest
pains to ensure that the State services in contact with the protected persons are in actual
fact capable of applying the provisions of the Convention ::: . The term "agent" must be under-
stood as embracing everyone who is in the service of a Contracting Party, no matter in what
way or in what capacity. It included civil servants, judges, members of the armed forces,
members of para-military police organizations, etc., and so covers a wider circle than the
definition in the Fourth Hague Convention according to which the responsibility of the
State could only be involved by "persons forming part of its armed forces". The term em-
ployed is more appropriate than any list of categories ::: . On the other hand it embodies an
essential reservation; for the word "agent" limits the scope of the provision to those persons
alone who owe allegiance to the Power concerned ::: . Various delegations pointed out that
an Occupying Power might have certain of its decisions carried out by the local authorities,
or it might set up a puppet government, in order to throw responsibility for crimes, of
which it was the instigator, upon authorities which were regarded as being independent of
it. In order to remove this difficulty, it is necessary to disregard all formal criteria. It does
not matter whether the person guilty of treatment contrary to the Convention is an agent
of the Occupying Power or in the service of the occupied State; what is important is to
know where the decision leading to the unlawful act was made, where the intention was
formed and the order given. If the unlawful act was committed at the instigation of the
Occupying Power, then the Occupying Power is responsible ::: .34 (Emphasis added).

In her dissenting opinion adduced to the Tadic¤ Trial Chamber judgment, Judge
McDonald explains that the way Article 29 defines ‘agency’ relationship can
be used to classify a prima facie NIAC as an IAC.35 Arguably, Article 29 could
be interpreted, as suggested by Judge McDonald, to be regulating a situation
whereby one state occupies another state’s territory using an agent (a proxy),

32 J.S. Pictet (ed.), Commentaries to the 1949 Geneva Conventions (ICRC, Geneva) available online
at http://www.icrc.org/applic/ihl/ihl.nsf/vwTreaties1949.xsp (visited December 2013),
Commentary to Art. 29, available online at http://www.icrc.org/ihl.nsf/COM/380-600034?
OpenDocument (visited 14 December 2013).

33 Ibid.
34 Ibid.
35 Tadic¤ Trial Judgment, supra note 30, at 296^297.
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which is a non-state armed group.36 It is contemplated that although not expli-
citly envisaging the possibility of using ‘para-military groups’ as occupying
agents, Article 29 was meant to prevent states from escaping responsibility by
‘outsourcing’ their military activities. This interpretation coincides with inter-
national jurisprudence, which accepts (although applying different thresholds)
that ‘para-military groups’ or ‘non-state actors’ could be considered as state’s
agents.37 It seems that the purpose of Article 29 was to ensure protected per-
sons are being treated in accordance with the law, regardless of the identity of
those in whose hands they fell (whether in occupied territory or the state’s
‘own’ territory). Nonetheless, the Commentary to the article (as can be read
above) emphasizes its application to situations of occupation, and specifically
mentions the responsibility of the occupying power for decisions carried out
by its agents in the occupied territory. Therefore, it seems that Article 29 is a
suitable legal instrument and framework for application of the law of occupa-
tion to non-state armed groups acting as proxies of a State.
Accepting that the ‘agent’ of the occupying state can be a non-state armed

group, there is still a need to examine whether non-state armed groups can ex-
ercise the degree of territorial control required by Geneva Convention IV. One
can refer by analogy to Article 1(1) of the 1977 Protocol II Additional to the
1949 Four Geneva Conventions (‘the 2nd Protocol’). Article 1(1) requires a
non-state armed group to ‘exercise such control over a part of its territory as
to enable them ::: to implement this Protocol’. Relying on Article 1(1) of the
2nd Protocol and its Commentary, one can deduce that non-state armed
groups can in fact exercise control over a territory.38 As will be argued in the
following, based on Article 1(1), its Commentary and an adapted analysis of
the notion ‘territorial control’, non-state armed groups can occupy a territory
on behalf of a third state.

B. The Practical Ability of Non-State Armed Groups to Occupy a Territory

As has been argued, the law recognizes that a state could use a non-state
armed group as its agent to occupy the territory of another state. However,
while the ‘complete dependency’ or ‘effective control’ tests imply that the state
using the non-state armed group as its proxy controls its every move, the ‘over-
all control’ test implies that the non-state armed group is sufficiently orga-
nized39 so as to issue orders and operate independently of the ‘controlling’
state. In a Tadic¤ -type IAC the ‘overall-controlling’ state directs neither the way

36 Ibid.
37 Genocide case, supra note 6, xx 403^406.
38 Y. Sandoz, C. Swinarski and B. Zimmerman, Commentaries to the Additional Protocols of 8 June

1977 to the Geneva Conventions of 12 August 1949 (Geneva, 1987) available online at http://
www.icrc.org/applic/ihl/ihl.nsf/vwTreaties1949.xsp (visited December 2013), Commentary to
Art. 1(1) AP II, available online at http://www.icrc.org/ihl.nsf/COM/475-760004?
OpenDocument (visited December 2013).

39 Tadic¤ Appeal Judgment, supra note 1, x120.
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the non-state armed group controls the territory nor its every operation. Thus,
it is imperative to inquire whether the group, that de facto controls the terri-
tory, is able to comply with the law of occupation and its different require-
ments. To answer such a question, the threshold for establishing a state of
occupation must be examined in the first, and whether non-state armed
groups can meet this requirement in the second.

1. The Elements of Occupation

The traditional view determines that a state of occupation is established when
a military presence by a state other than the state exercising sovereign rights
over the territory in question is accompanied by: (i) the non-consent of the
occupied state (or part of it); and (ii) a sufficient amount of control exercised
by the occupying Power.40 The first element, of non-consent, is of great import-
ance (as recognized by the ICJ): it identifies whether military activity is
belligerent and whether the continuation of these activities amount to ‘occupa-
tion’.41 According to the ICJ, as long as the occupied state does not consent to
these activities, the situation is considered to be one of ‘belligerent occupation’
and the activities are bound by the rules of the international law on
occupation.42

As for the second element, traditionally it has been accepted that the ‘inva-
sion’ phase is not equated with a full ‘occupation’.43 The instability and the
‘vacuum of authority’ caused by the constant shifting of the front line is not
sufficient to amount to occupation.44 Essentially, there are two vital conditions
for the transitioning of an invaded territory into an occupied one:45 (i) the
forces of the occupied state have surrendered, withdrawn or been defeated;
and (ii) the occupying Power has substituted the occupied state’s authority
and is controlling the territory. Regarding the time frame of the transition be-
tween invasion and occupation, jurisprudence has recognized that armed
activities conducted for a period longer than a few days may already be con-
sidered occupation (triggering the applicability of occupation law), if the
forces meet the requisite amount of control.46 According to this traditional

40 Y. Dinstein, The International Law of Belligerent Occupation (Cambridge University Press, 2009),
at 35.

41 Armed Activities case, supra note 5, xx 49^54.
42 Dinstein, supra note 40, at 35.
43 Ibid., 38.
44 F. Mini, ‘Liberation and Occupation: A Commander’s Perspective’, 35 Israel Yearbook on Human

Rights (2005) 71, at 86.
45 Ibid.
46 The ECtHR in Issa and Others v. Turkey, Judgment, 16 November 2004, xx 56^82. The

Eritrea-Ethiopia Claims Commission, accepted that few days of military operations could estab-
lish an occupation (Partial Awards, Central Front, Eritrea’s Claims 2, 4, 6, 7, 8 and 22 (2004)
43 ILM 1249, 1260). However, not all of the norms and rules contained in GC IV will apply
(Partial Awards,Western Front, Aerial Bombardment and Related Claims, Eritrea Claims 1, 3, 5,
9^13, 14, 21, 25 and 16 (2005) 45 ILM 396, 403).
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view, the norms governing the different phases (invasion and occupation) differ
strictly from one another and47 ‘ :::battle areas may not be considered as occu-
pied territory ::: ’.48

2. The Hague Regulations and the ‘Effective Control’ Requirement ç WhenWill
the Occupying Power Substitute the Authority of the Occupied State?

Although‘effective control’ is a condition sine qua non of belligerent occupation,
the exact definition of what amounts to ‘effective control’ remains vague.49

Common Article 2 determines the applicability of the law of armed conflicts
to all situations of occupation and Article 6 of Geneva Convention IV sets the
situations in which the Convention applies. However, a definition of the term
occupation or the conditions for its beginning are lacking. There comes the im-
portant role played byArticle 42 of the 1907 Hague Regulations ç it contains
the definition of occupation applicable as well for Geneva Convention IV;50 in
other words, Geneva Convention IV takes into account the Article 42 defin-
ition. Article 154 of Geneva Convention IV regulating the relations between
Article 42 and Geneva Convention IV, also supports the view that the two are
linked.51 Article 42 of the Hague Regulations requires two cumulative condi-
tions in order for a state of occupation to be established:52 (a) factual establish-
ment of authority; and (b) the ability to exercise such authority. Consequently,
only once the invading Power exercises ‘effective control’over the relevant terri-
tory will the norms and provisions of Geneva Convention IV apply.53 Thus, a
mere invasion, i.e. the passage of military troops without leaving adequate
forces in order to exercise ‘effective control’will not be considered occupation.54

On the other hand, there is no need to show the establishment of a ‘struc-
tured military administration’ in the occupied territory in order to prove that
the territory is in fact under occupation.55 Whether the required amount of
‘effective control’ is exercised by a Power should be determined on a case-
by-case basis, and will depend on several variables, including (inter alia) the
geographic terrain, population density and the preceding authority in the ter-
ritory in question.56 One of the accepted requirements is that the occupying

47 Dinstein, supra note 40, at 40.
48 Naletilic¤ Trial Judgment, supra note 30, x 217.
49 Dinstein, supra note 40, at 43.
50 T. Ferraro, ‘Determining the Beginning and End of an Occupation under International

Humanitarian Law’, 94 International Review of the Red Cross (IRRC) (2012) 133, at 135^136.
51 Art. 154 GC IV defines it as supplementary to the Hague Regulations. The issue is also ad-

dressed in the Commentary to Art. 6 GV IV available online at http://www.icrc.org/ihl.
nsf/COM/380-600009?OpenDocument (visited 11 December 2013).

52 See inter alia Dinstein, supra note 40, at 42.
53 Ibid.
54 Armed Activities case, supra note 5, x173.
55 Ibid.
56 See HCJ 102/82,Tzemel et al v. The Minister of Defence et al.37(3) PD 365, 373 (the English transla-

tion of the judgment can be found at 13 Israel Yearbook of Human Rights (1983) 360); as
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Power maintains its control over the territory and although renewed hostilities
may reduce the degree of control exercised by the Power ç sporadic incidents,
even momentary triumphs, will not suffice to terminate the ‘occupation’.57

This latter consideration will also be reviewed on a case-by-case basis, taking
into account, inter alia, the length of the occupation and the outcome of the
riots and hostilities.58 Moreover, the ICTY has taken an expansive interpret-
ation of Article 42, asserting that when the occupying Power has ‘the capacity
to send troops within a reasonable time to make the authority of the occupying
Power felt’ it will in fact fulfill the requirement of effective control.59

Article 42 of the Hague Regulations could be interpreted in a traditional and
strict manner that creates a protection gap: in the intermediate stage between
invasion and until a sufficient level of control is exercised, most of Geneva
Convention IV provisions will not apply.60 According to such interpretation, ci-
vilians will not be fully protected as long as the enemy forces have not exer-
cised a sufficient amount of control over the territory in question. This
protection gap, created by an insufficient amount of control exercised by a
state over the territory of another state, is even more relevant in situations of
non-state armed groups operating in the theatre of a Tadic¤ -type IAC. There is
a danger that these groups, by virtue of their very nature as non-state actors,
almost inherently, would fail to meet this high threshold of control. In addition,
it is fairly unlikely that, as a political matter (but also as a matter of law), the
state within which the group operates will admit its loss of control over the
relevant territory (as the loss may be perceived as enabling the establishment
of an occupation).
Notwithstanding these problems, the ‘overall control’ test defined by the

ICTY sees the non-state armed group as a proxy of the state, even though it
does not control the group’s every move. Hence, a non-state armed group (if
sufficiently organized) acts on behalf of a state on the territory of another. In
other words, the state, by using a proxy, exercises some sort of control over an-
other state’s territory. Since these situations are classified as IAC, in theory
Geneva Convention IV and the law of occupation apply. However, one will still
need to assess whether the territory is in fact occupied based on the level of
control. Combining the Tadic¤ -type IAC with a traditional interpretation of
Article 42 might create a protection gap for the civilians and civilian objects
in the relevant territory as well as reflect an unrealistic application of the law
in these situations. On the one hand, the conflict is classified as an IAC by

expressed by the Israeli High Court of Justice (HCJ), the less effective the preceding authority
was, the easier it will be for the ‘occupying Power’ to replace it.

57 Prosecutor v. List (also known as The Hostage case) US Military Tribunal at Nuremberg, 8
LRTWC 34, 59; and Naletitlic¤ Trial Judgment, supra note 30.

58 As an example: Israel maintained its status as occupying Power in the West Bank throughout
two violent uprisings (the ‘intifadas’) occurring in 1987^1989 and 2001^2003.

59 Naletilic¤ Trial Judgment, supra note 30, x 217.
60 M. Sasso' li, ‘A Plea in Defence of Pictet and the Inhabitants of Territories under Invasion: the

Case for the Applicability of the Fourth Geneva Convention During the Invasion Phase’, 94
IRRC (2012) 44.
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virtue of the non-state armed group acting as a proxy of a state and operating
in the territory of a third state, thus legally opening the door for the application
of the law of occupation. On the other hand, there is the factual, practical,
question as to whether such group acting as a proxy will meet the stringed re-
quirement of Article 42 as well as the rules following its application.
However, the ICTY (and other tribunals) has not dedicated much discussion to
this aspect. If applied without warrant, the ‘overall control’ test and the applica-
tion of Geneva Convention IV that follows jeopardize and weaken the humani-
tarian agenda of the Geneva Conventions. The following will suggest an
adapted legal framework for such situations.

3. The Functional Approach for the Law of Occupation

The Commentary to Geneva Convention IV expresses an opposing view to the
traditional interpretation of Article 42 of the Hague Regulations, a view that
was briefly addressed previously. According to the Commentary, the protection
offered by the Convention should be applied ‘as soon as troops are in foreign ter-
ritory and in contact with the civilian population there’ (emphasis added).61

This overall humanitarian agenda (protection of civilians) considered in light
of the protection gap created by a strict application of Article 42 when applied
to recent conflicts, has resulted in the adoption of a ‘functional approach’62

toward occupation by various scholars.63 Relying on the commentary to
Article 6 of Geneva Convention IV, the approach proposes that:

[S]o far as individuals are concerned, the application of the Fourth Geneva Convention does
not depend upon the existence of a state of occupation within the meaning of the Article
42 ::: . There is no intermediate period between what might be termed the invasion phase
and the inauguration of a stable regime of occupation.64

Consequently, according to the functional approach, the requirement of ‘effect-
ive control’ refers to the actual control exercised over the inhabitants of the ter-
ritory.65 In other words, regardless of whether the strict requirements of

61 Commentary to Art. 6 GC IV, supra note 51.
62 For a theoretical explanation of the functional approach (or ‘variable-geometry theory’), see

ICRC, ‘Occupation and Other Forms of Administration of Foreign Territory’, Expert Meeting
Report (2012), 31^32, available online at http://www.icrc.org/eng/assets/files/publications/icrc-
002-4094.pdf and M. Siegrist, ‘The Functional Beginning of Belligerent Occupation’, 7 Graduate
Institute ePapers - Collections e¤ lectroniques de l’Institut de Hautes Etudes Internationales et du
De¤ veloppement (15 April 2011) (available for a fee at http://iheid.revues.org/94).

63 E.g. Dinstein supra note 40, at 41^42 (although Dinstein adopts a somewhat traditional inter-
pretation of the law) and E. Benvenisti, The International Law of Occupation (Oxford University
Press, 2012), at 51. See further A. Gross, ‘Rethinking Occupation: The Functional Approach’,
OpinioJuris blogpost, 23 April 2012, available online at http://opiniojuris.org/2012/04/23/
rethinking-occupation-the-functional-approach/ (visited December 2013).

64 Commentary to Art. 6 GC IV, supra note 51. See also Judgment, Rajic¤ (IT-95-12-R61), Trial
Chamber, 8 May 2006, xx164^166.

65 S.D. Dikker Hupkes,What Constitutes Occupation? Israel as the Occupying Power in the Gaza Strip
after the Disengagement (Jongbloed, 2008), 32.
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Article 42 have been fulfilled,66 where it concerns the civilian population, once
the enemy armed forces have encountered the civilian population and/or once
these civilians have ‘fallen in the hands’ of enemy armed forces, the relevant
provisions of Geneva Convention IV become applicable.67 The International
Committee of the Red Cross (ICRC) (and later, different judicial bodies) has
adopted the functional approach. However, this approach is not free from diffi-
culties and critics, which point out that this theory is not easily applied on a
practical level. Indeed, the functional approach seeks to apply Geneva
Convention IV in a progressive, gradual manner, depending on the contact be-
tween enemy troops and the local population, as well as the degree of control
and areas obtained by the enemy troops.68 Arguably, the functional approach
does not contradict Article 42 of the Hague Regulations; it simply differentiates
between the administration of a territory (governed byArticle 42) and the re-
sponsibility for, and protection of, the inhabitants in the territory (governed
by the functional approach).
Different national and international judicial bodies have to some extent

adopted the functional approach, explicitly or implicitly, understanding that a
narrow view of occupation will in fact endanger the civilian population. Most
prominently, but often overlooked, in its judgment in the Naletilic¤ case, the
ICTY Trial Chamber accepted that, in order to determine whether a state of oc-
cupation exists, Article 42 to The Hague Regulations is generally the appropri-
ate test.69 However, it adopts the ICRC view (based on the commentary to
Geneva Convention IV) that, in matters regarding the rights of the civilian
population, applying Geneva Convention IV will depend on whether the indi-
vidual found himself/herself in the hands of the enemy power.70 In light of
the Naletilic¤ judgment,71 it seems that the occupying Power’s troops do not
need to be present in the occupied territory at all times in order to exercise
‘effective control’.
The view of the Israeli High Court of Justice ç a domestic court that has ex-

tensively dealt with protracted situations of occupation ç in regards to the
situation in the Gaza Strip resembles the position taken in the Naletilic¤ case.72

Different international bodies have considered the Gaza Strip to be occupied
by Israel regardless of the official disengagement of its forces in 2005,73

mainly because Israel has the capacity (and has displayed such capacity) to

66 R. Kolb and S. Vite¤ , Le droit de l’occupation militaire: Perspectives historiques et enjeux juridiques
actuels (Bruylant, 2009), at 144.

67 Commentary to Art. 6 GC IV, supra note 51.
68 Kolb and Vite¤ , supra note 66, at 146.
69 Naletilic¤ Trial Judgment, supra note 30, xx 220^222.
70 Ibid.
71 Ibid, x 217.
72 HCJ 9132/07 Achmad et al. v. the Prime Minister et al (decision from 30 January 2008) [English

translation of the judgment is available online at http://elyon1.court.gov.il/verdictssearch/
EnglishVerdictsSearch.aspx] (visited 14 December 2013) (hereinafter ‘the Achmad et al. case’).

73 See, inter alia, Report of the international fact-finding mission to investigate violations of interna-
tional law, including international humanitarian and human rights law, resulting from the Israeli at-
tacks on the flotilla of ships carrying humanitarian assistance, UN Doc. A/HRC/15/21, 27
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deploy troops into the Gaza Strip at any given moment and is in fact control-
ling the air and the sea of the area.74 Yet others maintain the position that
the territory is no longer occupied since Hamas has established its authority
within.75 While rejecting the international view (as expressed by the Human
Rights Council),76 the Israeli High Court of Justice adopted a functional ap-
proach, determining that with regards to the rights of the civilian population,
Israel bears responsibility for all matters that are still under its control.77

Furthermore, a careful reading of the Israeli High Court of Justice decisions re-
veals that it has, in fact, implicitly endorsed the ‘functional approach’ towards
the inhabitants, while endorsing the traditional approach in regard to the ad-
ministration of the territory, analyzing the rights stemming from such differen-
tiation.78 The functional approach proposes a flexible meaning of the notion
of occupation and the legal obligations stemming from it.79 Despite the differ-
ences between those holding the traditional approach and those adopting a
more functional one, both agree on one major point: even in the invasion
phase, some of the essential provisions of Geneva Convention IV will apply to
the civilian inhabitants of the invaded territory who are in fact ‘in the hands
of the enemy’, referring mainly to those enumerated in Article 6 of the 4th
Convention.80

4. The Functional Approach and Non-State Armed Groups

Adopting the functional approach suggests a more flexible threshold for applic-
ability of Geneva Convention IV; such flexibility may adapt the law to conform
to situations in which non-state armed groups are the third state’s ‘agents’con-
trolling the territory. Nonetheless, one needs to examine whether a non-state
armed group can practically meet the required threshold of occupation and
comply with the various provisions of the law. While it is controversial why
non-state armed groups are bound by IHL, it is uncontroversial that they are
capable of complying with certain rules of international humanitarian law.81

Nonetheless, non-state armed groups differ from states in many respects.82 On
this basis, an examination is necessary (in a two layered test) of their ability
to meet the threshold’s requirements as well as their practical ability to

September 2010, available online at http://www2.ohchr.org/english/bodies/hrcouncil/docs/
15session/A.HRC.15.21_en.PDF (visited 14 December 2013) (hereinafter ‘the Flotilla report’).

74 Ibid.
75 Y. Shany,‘Faraway, So Close: The Legal Status of Gaza after Israel’s Disengagement’, 8 Yearbook of

International Humanitarian Law (2006) 369.
76 The Flotilla report, supra note 73.
77 Achmad et al. case, supra note 72.
78 Ibid.
79 Sasso' li, supra note 60, at 47^48.
80 Dinstein, supra note 40, at 41.
81 M. Sasso' li, ‘Taking Armed Groups Seriously: Way to Improve their Compliance with

International Humanitarian Law’, 1 International Humanitarian Law Studies (2012) 5, at 13^14.
82 Ibid.
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comply with substantial obligations of the law.83 It is not suggested that non-
state armed groups should be exempt from complying with the law or forgiven
for their violations, but just that a careful approach is taken to review their
capability to comply with it, so as to consider a possible adaptation (one that
might already exist in the functional approach).
With regards to the required threshold of control, it is suggested to look

(again) at the rules governing NIAC. Under this framework, non-state armed
groups can ‘claim’ control of a territory as the Commentary to Article 1(1) of
the 2nd Additional Protocol states:

:::which escapes the control of the government armed forces. However, there must be some
degree of stability in the control of even a modest area of land for them to be capable of ef-
fectively applying the rules of the [2nd Additional] Protocol (Emphasis added).84

It seems that the 2nd Additional Protocol implicitly recognizes the difficulties
of non-state armed groups to meet the same threshold of control exercised by
a state, by suggesting different elements of assessment. This view is also
reflected in the ICTY Naletilic¤ decision.85

The law of armed conflicts contains obligations applicable to non-state
armed groups, recognizing their ability and duty to comply with basic guaran-
tees.86 However, these obligations are far more restrained than those applicable
in IACs (and may be perceived as more basic).87 Moreover, most of them are for-
mulated in a negative manner prohibiting certain behaviour, whilst failing to
provide mechanisms for compliance or incentives for ‘positive behaviour’.88

Failing to acknowledge non-state armed groups’ ‘power’ and authority limits
their responsibility and accountability under international law as it threatens
to reduce their obligations to that of only refraining from committing interna-
tional crimes.89 This ignores the existence of non-state armed groups that
have a military and political hierarchy.90 On the other hand, forcing these
groups to comply with all detailed provisions, like the some of those provided
by Geneva Convention IV, that were formulated by states to be applied by
states is unreasonable (e.g. provisions discussing legislation and requirements
for the treatment of internees).
Applying the rules and norms of IHL in such manner, not taking into ac-

count how feasible compliance with such standards armed groups might be
capable of, i.e. carte blanche with no adaptation, is risky. It may create a negative
incentive by which the non-state armed group, understanding it cannot fully
comply with the law and can be prosecuted for its failures, will prefer to

83 L. Zegveld, Accountability of Armed Opposition Groups in International Law (Cambridge
University Press, 2002), at 60.

84 Commentary to Art. 1(1) of AP II, supra note 38.
85 As recognized in the Naletelic¤ Trial Judgment, supra note 30, xx 217^221.
86 See e.g. Common Art. 3 to the GCs, supra note 27, and Art. 13 AP II.
87 Sasso' li, supra note 81, 11.
88 Zegveld, supra note 83, at 92^93.
89 Ibid.
90 Ibid.
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ignore the law entirely.91 An example is the prohibition of ‘the passing of
sentences :::without previous judgment pronounced by a regularly constituted
court ::: ’.92 This prohibits these groups from detaining, arresting or criminally
punishing anyone if not fulfilling these requirements. There are controversial
views on the ability of non-state armed groups to comply with this prohib-
ition.93 Nonetheless, it is clear that interpreting the law in an adapted
manner, suitable to the reality of these groups and accepting that non-state
armed groups can actually establish courts and exercise judicial power,94 may
create a positive incentive for them to cooperate and comply with the law.
These inherent characteristics of non-state armed groups challenge these

entities’ obligations as the proxy of the occupying third state and undermine
the protection of the territory’s inhabitants.95 The adoption of a functional ap-
proach might solve these problems in practice. It is suggested that the obliga-
tions and responsibilities of the non-state armed group under the relevant
rules of Geneva Convention IV, as a proxy of a third occupying state, will be
derived from the amount of control it exercises over the relevant territory. The
assessment of the amount of control will take into consideration the inter-
action with the civilian population as well as a practical analysis of the feasibil-
ity of the group to comply with the detailed rules. Such analysis should be
founded mainly on the group’s structure and its relations with the third state
it acts as a proxy to. In any case, even in theTadic¤ decision, only those organized
non-state armed groups are subject to the ‘overall control’ test.96 In this respect,
‘state-like’ non-state armed groups, e.g. Hamas, Hezbollah and the Taliban,
which have both a political and a military branch,97 are most likely capable to
comply with most (if not all) of the different provisions of Geneva Convention
IV. In regard to other non-state armed groups, a minimum humanitarian
standard should exist. This standard should encompass (at least) those rights
and obligations accepted by both those who hold the traditional view as well
as the functional one, which is that the group comply with at least the basic
and fundamental rules of Geneva Convention IV (those mentioned in Article
6(3)). As developed by the functional approach, depending on the factual situ-
ation, the non-state armed group will have to comply with other more elabo-
rated obligations (like education). Such a gradual view imposes the relevant

91 This is relevant as well to armed conflicts meeting the threshold of Art. 1(4) AP I, even if recog-
nizing the belligerency of the liberation movement (as is proposed in the following).

92 Common Art. 3(d) GCs.
93 Compare Zegveld’s point of view, supra note 83, at 67^69 to that of S. Sivankumaran, ‘Courts of

Armed Opposition Groups: Fair Trial or Sumary Justice’, 7 Journal of International Criminal
Justice (2009) 489, 498^500.

94 See the interpretation suggested by Sivankumaran, ibid.
95 For example: Geneva Convention Relative to the Protection of Civilian Persons in Time of War of

12 August 1949, Art. 64.
96 Tadic¤ Appeal Judgment, supra note 1, x120.
97 Information regarding Hamas, Hezbollah and Taliban is based on a short internet search; dif-

ferent UN documents (inter alia the UN report on the Flotilla case, supra note 73); Shany’s article,
supra note 75; the Hamdan v. Rumsfeld case No. 05-184 US Supreme Court (2006); and the
basic information contained in ‘Wikipedia’ pages and various news articles.
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responsibilities on non-state armed groups as proxies but also acknowledges
their authority to comply with other pertinent rules (relative to their specific
characteristics). It encourages non-state armed groups to comply with Geneva
Convention IV, enlarges and ensures the protection of civilians in the relevant
territory, gives stability and foreseeability to the parties to the conflict and
establishes a coherent and acceptable legal framework for accountability in
case of violations, especially in the post-conflict criminal aspect.

4. The Advantages and Disadvantages from the
Criminal Law Perspective

Classifying a prima facie NIAC as an IAC through the ‘overall control’ test has
several advantages. The civilians living in the territory occupied through a
proxy of a third state will be considered ‘protected persons’ and will benefit
from more comprehensive protection. The ICTY Appeals Chamber reached
such a conclusion in the Tadic¤ case.98 Article 4 of Geneva Convention IV states
the following:

Persons protected by the Convention are those who, at any given moment and in any
manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a
Party to the conflict or Occupying Power of which they are not nationals (emphasis added).99

However, the ICTYAppeals Chamber has encountered some problems applying
the protected persons definition. In the Tadic¤ case, both the civilians and the
‘combatants’ in the area were de jure Bosnian nationals. According to the
ICTY Appeals Chamber, a literal application of the article would result imbal-
ance between the parties to the conflict: while civilians of Bosnian-Muslim
ethnicity falling in the hand of the VRS will be protected by the Article since
in fact they are being held by Serbia. Civilians of Bosnian-Serb ethnicity, who
are Bosnian nationals, falling into the hands of the Bosnians will not.100 In
order to create equality between the parties, the ICTY Appeals Chamber
decided to interpret the wording ‘nationals’ as referring in these types of con-
flicts to the ‘allegiance’ of the civilians in question.101

The problem raised by the Appeals Chamber should not be treated lightly. In
a Tadic¤ -type IAC, a non-state armed group serving as a proxy of the third state
exercises control over the territory. A full and ‘effective’ control of the territory
by the non-state armed group (as explained above) might not exist in this com-
plex situation, and the former authority (i.e. the state) may not be fully relieved
of their control and duties.102 The former authority might also have ‘in its
hands’ persons affiliated with the other party to the conflict, i.e. the non-state

98 Art. 4 GC IV.
99 It is also required that the persons will not be protected by the other three Conventions.
100 Tadic¤ Appeal Judgment, supra note 1, xx164^167.
101 Ibid. (and specifically x166).
102 Commentary to Art. 1 AP II, supra note 38.
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armed groups acting as a proxy of another state. However, these ‘affiliated per-
sons’ will be de jure nationals of the state in whose hands they are (and thus
will not benefit from the status of ‘protected persons’). The approach of the
Appeals Chamber appears to ameliorate these concerns. However, the Appeals
Chamber interpretation is highly difficult to apply in situations where the
ethnic differentiation is not as clear as it was in the case of Republika Srpska
(for instance the situation currently taking place in Syria or situations of
politically motivated civil wars).
Classifying a Tadic¤ -type situation as an IAC and applying the law of occupa-

tion has several advantages in respect to international criminal law: first,
since the civilians in the territory are considered ‘protected persons’, the grave
breaches regime of the Geneva Conventions applies. This regime entails the in-
vestigation of allegations regarding the commission of particular crimes, as
well as the prosecution or extradition of alleged perpetrators.103 Second, al-
though the law of NIAC has evolved dramatically and a large number of IHL
violations are considered criminalized in both types of armed conflicts,104

there are several violations that are criminalized only in cases of IAC.105

Specifically, several war crimes exist only once a territory has been classified
as occupied, inter alia, the deportation, forcible transfer and evacuation in the
occupied territory of the civilian inhabitants.106 These acts could amount to
be violations of the international humanitarian law of NIAC,107 nonetheless
they do not amount to war crimes outside the setting of occupation. It is true
that deportation or forcible transfer of the civilian population is also covered
by the definition of crimes against humanity,108 regardless of their occurrence
in an occupied territory. However, classifying the territory as occupied, means
acts of this kind can be referred to as war crimes, ensures state accountability
and prevents the need to comply with the contextual element of crimes against
humanity (‘part of a widespread or systematic attack directed against a civilian
population’).109

Classifying a Tadic¤ -type conflict as an IAC arguably also affects the applic-
ability of the crime of aggression110 over individual members of the non-state
armed group. Without going into details about the definition of the crime of
aggression and its criticism, it seems that the crime itself will only apply to
situations of IAC, as it is explicitly mentioned that an act of aggression is
when one state exercises force against another state.111 The individual who

103 Art. 147 GC IV.
104 See Art. 8 ICCSt. onWar Crimes.
105 Lubanga Decision on Confirmation of Charges, supra note 7, xx 203^204.While accepting that

in the case of the crime of child enlistment no difference existed between IAC and NIAC, the
ICC Pre-Trial Chamber recognized the importance of classifying the conflict for the purpose
of determining the applicable crimes.

106 Art. 8(2)(b)(vii) ICCSt.
107 Art. 17 AP II.
108 Art. 7(1)(d) ICCSt.
109 Ibid., Art. 7(1).
110 Ibid., Art. 8bis.
111 ICC Elements of Crimes, at 43.
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can be held criminally responsible for the crime of aggression needs to be ‘a
person in a position effectively to exercise control over or direct the political or
military action of a State ::: ’.112 The elements of the crime do not rule-out the
possibility of such person to be an individual who is not part of the de jure
chain of command or political hierarchy. An individual high in the hierarchy
of a non-state armed group which controls a territory of a state as proxies of
another state could most probably be considered to be in a position that effect-
ively controls or directs the state military or political action and therefore
liable for the crime of aggression. Applying the crime of aggression to these
situations reflects the factual context that takes place. It also provides a com-
plete account of the responsibility borne in these situations by those up in the
chain of command.113

5. The Gap in the International Law of Responsibility
Let us focus on the consequences of the view according to which the ‘overall
control’ test suffices for classifying a conflict as IAC (i.e. a Tadic¤ -type IAC), but
under which attribution of responsibility for violations of international legal
rules to a state would require the ‘effective control’or the ‘complete dependency’
test. This separation, which seems to be the result of the ICJ ruling in the
Genocide case, creates ambiguity in situations where a conflict is fought
through proxies. Generally, once a conflict is classified as IAC, the full body of
the laws of war will apply. After the conflict, violations should be addressed at
the individual level, but should also necessarily be addressed at the state level.
However, in light of the ICJ decision in the Genocide case, in Tadic¤ -type IAC the
latter might not be achieved.
This unfortunate gap of responsibility and protection is not resolved by

applying the functional approach to occupation. Adopting a functional ap-
proach enables the law of occupation to be adapted so that non-state armed
groups, if de facto controlling a territory as a proxy of a third state, will be prac-
tically able to comply with their obligations and enhance the protection of the
civilian population subject to their control. Nonetheless, without laws ensuring
that a state is responsible for the compliance of the group with the rules so
applied, in respect to violations committed by the group, the non-state armed
groups’members are responsible only on the individual level (i.e. criminally).114

The third state exercising ‘overall control’ over the non-state armed group, and
hence being the ‘occupying state’, will not bear responsibility for violations
committed by its proxy, the non-state armed group. Indeed, at the national

112 Art. 8bis(1) ICCSt.
113 Ratko Mladic¤ , the military leader of the VRS (similar to ‘chief of staff’ position) who effectively

controlled and directed Serbian military operation in the Republika Srpska area and earlier
in Croatia could be a good example.

114 For a full presentation of the accountability gap of non-state armed groups, see Zegveld, supra
note 83.
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level, individuals could pursue reparations and compensation from the non-
state armed group, especially if the group has an established political branch
and/or known bank accounts and assets that can be seized.115 However, at the
international level, it is unlikely that this non-state armed group could be held
responsible, by itself as an entity, for the violations committed by its members
since an international instrument providing for an adequate framework is yet
to be created.116

Theoretically, the group, as the state’s agent, should not be the one bearing
international responsibility for violations committed during the occupation
period; responsibility should rightly fall on the third state that benefited from
its actions and controlled it. However, applying the law of international respon-
sibility as it stands to the current situation of Tadic¤ -type IACs, such that a
state may not bare responsibility for the actions of its proxies, endangers the ci-
vilian population. It creates incentives for states not to use their own de jure
or de facto agents and to rely on ‘puppets’ because neither these ‘puppets’, nor
their ‘controlling state’ (lacking the sufficient amount of control) can be held
internationally responsible. This description calls to mind the Vichy regime in
France duringWorld War II.While the Vichy government was in fact acting on
behalf of Nazi Germany, it was not recognized as the legitimate government of
France (and thus was not internationally responsible for its violations). Under
the current legal situation, it is also debatable whether Germany could have
been held internationally responsible for Vichy’s violations. Article 29 of
Geneva Convention IV was designed to prevent precisely such an absurd out-
come.117 However, the different tests of control bring back this exact unwanted
result. One possible solution to this problem is to unify the various tests of con-
trol, as envisaged by the ICTY. It remains, however, to be seen whether the
criminal tribunals will revert and adopt the ‘effective control’ test for the classi-
fication of Tadic¤ -type conflicts. This will ensure consistency and coherency be-
tween the two questions: that of classification and that of attribution,
ensuring that at least in those situations classified as IAC and resulting occu-
pation of a territory violations will be attributed to a state. Nonetheless, the in-
centive for states to use proxies with a low level of control remains, resorting
to the ‘effective control’ test might have a legal advantage (since it ensures con-
sistency) but does not reflect the factual situation whereby a state conducts its
military operations through a non-state armed group to escape responsibility.
There might be yet another solution, existing within the legal framework of

international recognition.118 The concept of recognition of belligerency has

115 TheAlienTort Statute (28 USC x1350) and its application inMehinovic¤ v.Vuckovic¤ ,198 F. Supp.2d
1322 (Ga. 2002) and The Estates of Yaron Ungar and Efrat Ungar and others v. The Palestinian
Authority and others, USDistrict Court for the District of Rhode Island,228 F.Supp.2d 40 (2002).

116 The ILC Draft Articles on Responsibility of International Organizations (2011) do not refer to
non-state armed groups.

117 Commentary to Art. 29 GC IV, supra note 32.
118 For a general review of the notion of ‘international recgnition’ see M.N. Shaw, International

Law (6th edn., Cambridge University Press, 2008).

78 JICJ 12 (2014), 59^80

D
ow

nloaded from
 https://academ

ic.oup.com
/jicj/article/12/1/59/884038 by guest on 23 M

ay 2023



existed since the 19th century, and has been recognized in the Lieber Code.119

This doctrine gave insurgents (i.e. the non-state armed group) a higher status,
widening both the protection given as well as the responsibilities imposed on
them.120 Indeed, although the conflicts dealt with were considered ‘civil wars’
or ‘internal conflicts’ (to which IHL traditionally did not apply), recognition of
belligerency led to them being viewed in terms of an IAC.121 In other words, if
the non-state armed group met several requirements, and was further recog-
nized by their own State or third states as ‘belligerents’, the conflict was
viewed as international per se. Moreover, the non-state armed group itself
became the bearer of certain rights and duties.122 In order to recognize the bel-
ligerency of insurgents, several requirements had to be fulfilled: (i) the exist-
ence of a conflict ç it had to be beyond mere internal unrest; (ii) occupation
by the insurgents of a substantial part of the territory of a state; (iii) the exist-
ence of administrative measures in the controlled territory by the group; and
(iv) compliance with IHL under responsible command.123 These requirements
resemble those required by the 2nd Additional Protocol and customary law
for the existence of a NIAC.124 They also resemble the factual situation in a
Tadic¤ -type IAC (fulfilling all requirements of a NIAC threshold but classified as
an IAC due to the control exercised by a state). The difference is that if a non-
state armed group is recognized as a belligerent, it is viewed as an entity
under international law.125 In both legal definitions, Tadic¤ -type IAC and recog-
nition of belligerency, the full body of the law of IAC applies to the non-state
armed group. In view of the similarities, one cannot ignore the possibility of
modernize the concept of belligerency.126 It is therefore suggested that slight
modifications to the laws of IAC (mainly the law of occupation) will ensure a
practical application of the law to non-state armed groups occupying as
proxies, a modernized belligerency will minimize the accountability gap as
the group will be recognized as a legal entity.
Unfortunately, recognition of belligerency is a highly political issue, and

states (especially those involved in these types of conflicts) are generally

119 V. Azarov and I. Blum, ‘Belligerency’, in Max Planck Encyclopedia of Public International
Law (2011) available online at http://www.mpepil.com/subscriber_article?script¼yes&id¼
/epil/entries/law-9780199231690-e249&recno¼1&searchType¼Quick&query¼belligerency
(visited 11 December 2013).

120 Ibid.
121 Y.M. Lootsteen, ‘The Concept of Belligerency in International Law’, 166 Military Law Review

(2000) 109, at 110.
122 N. Bhuta, ‘The Role International Actors Other Than States Can Play in the NewWorld Order’,

in A.Cassese (ed.), Realizing Utopia: The Future of International Law (Oxford University Press,
2012) 62, at 69.

123 Lootsteen, supra note 121, at 109.
124 See commentary to the Geneva Conventions, supra note 32: commentary to Common Article

3 available online at - http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments¼
LookUpCOMART&articleUNID¼BAA341028EBFF1E8C12563CD00519E66 (visited 14
December 2013) and Judgment, Haradinaj, Balaj and Brahimaj (IT-04-84), Appeals Chamber,
21 July 2010, xx60^66.

125 H. Lauterpacht, Recognition in International Law (Cambridge University Press, 1947), at 175.
126 As suggested by Lootsteen, supra note 121 and by Bhuta, supra note 122.

Unexplored Outcomes of Tadic¤ 79

D
ow

nloaded from
 https://academ

ic.oup.com
/jicj/article/12/1/59/884038 by guest on 23 M

ay 2023

th
 per se
--
nd
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-e249&recno=1&searchType=Quick&query=belligerency
http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments=LookUpCOMART&articleUNID=BAA341028EBFF1E8C12563CD00519E66
http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments=LookUpCOMART&articleUNID=BAA341028EBFF1E8C12563CD00519E66
http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments=LookUpCOMART&articleUNID=BAA341028EBFF1E8C12563CD00519E66
-
,


reluctant to recognize the insurgents they are confronted with,127 fearing the
legitimacy that such recognition is perceived to afford the group.128 Recently,
third states did recognize the belligerency of certain non-state armed groups
involved in armed conflicts.129 However, it seems that such recognition, which
is not based on any impartial legal criteria and is applied selectively, mainly
for political reasons, does not affect the responsibility of these groups. There is
no doubt that modifications and adaptation of the law of belligerency will be
needed, inter alia an impartial mechanism of enforcement. Nonetheless, the re-
sponsibility gap at the international level and the lack of protection for victims
requires a reconsideration of the application of the concept and adjustment of
the law.130

6. Conclusion
In its judgment in Tadic¤ , the ICTY Appeals Chamber reaffirmed that the defin-
ition of IAC encompassed conflicts between states using proxies. This enhances
and preserves the humanitarian agenda of the Geneva Conventions as well as
other IHL provisions. Such recognition is especially important at present, in
light of ongoing non-international and ‘mixed’ conflicts that strongly resemble
the characteristics of a Tadic¤ -type IAC. The effects are numerous and not lim-
ited to the boundaries of occupation law. Accepting the inclusion of this phe-
nomenon within the definition of an IAC expands the applicability of IHL
provisions beyond states and guarantees a better, more suitable and coherent
legal framework is applied. It also ensures that victims in these situations are
not left without the appropriate protection. Hopefully, understanding the legal
foundations for such expansion, as well as its advantages, will ensure the pro-
tection of civilians and other persons hors de combat. It is through a holistic ap-
proach to IHL (and public international law in general), as well as a practical,
up-to-date interpretation of the law, that the objectives of IHL can be achieved.
As expressed by the ICTYAppeals Chamber in the Tadic¤ case:

This body of law [international humanitarian law] is not grounded on formalistic postu-
lates ::: . [R]ather, it is a realistic body of law, grounded on the notion of effectiveness and
inspired by the aim of deterring deviation from the standards to the maximum extent
possible.131

127 Ibid., 137.
128 Bhuta, supra note 122, at 71.
129 E.g.: Libya, Mali, and Syria.
130 Bhuta, supra note 122, at 71.
131 Tadic¤ Appeal Judgment, supra note 1, x96.
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